THEMATIC REPORT ONEBPECIAL PRISONIREEGPURSUANT TARTICLE 1-BISOF THE
PENITENTIARACT
(2016-2018)

In compliance with the mandate referred to in Article 7 of tthecreelaw 1460f 23 December 2013
converted into lawl0 of 21 February 2014modified by art.l (317) of law 208 of 28 December 2015,
andalsoin compliance with the provisions set out in Articles 17 to 23 of the UN Optional Protocol to
the Convention against Torture (Opcat), ratified by Italy on 3 April 2013 undet2%@f 9 November 2012,

the Board of theNationalGuarantorfor the rights of persons detained or deprivedlififerty (hereinafter,
NationalGuarantor) hawisited all thedetention units where thepecial detention regime pursuant to article
41-bisof the Penitentiay Act is executed.

In different timeframes,thematic visits wereconductedto:

Viterboremandprison, 9 June2016

Tolmezzaemand prisor(Udine) aspart of the visit to theTrivenetoregion JuneJuly 2016 and 13 Jud)18
L'Aquilaremand prison5 ard 24 May2017
Novararemand prison10 June and 6 Octob2018
Milan prison(Opera, 15 Apri2017and1 October2017
Sassaniemand prison3-4 November2017
Parmaremand prison22 December2017
Terniremand prisonllJanuary2018

Ascoli Picenoemand pison, 12-13 January2018
Spoletoprison 14 January2018

Romeremand prison(Rebibbia IT) 13 February2018
Cuneoremand prison28-29 June2018

At thetime the Report is drafted, prisoners under said prison regime 48diricluding 10 women)nternees
detained in thea LISy I £ f | ocasdzNdlatdtnBef thé sarde prison regime afe Of the total
number ofprisoners detained under said special prison regiordy 363are sentencedprisoners while the
remaining aredetained onremandor are mix& remandsentenced prisonersThere are onlyl sentenced
women.

Within the total number ofprisoners considered.8are detained irsomespecial units for detainees who
are in need of amtensive health carservice(Servizio diassistenza intensi+ Saj).

Thedistribution of prisonersunder said regimén dedicated prison units the following:

Ascoli Picengrison O (at the time of the visithe unit was still operabland, therefore, some observations
have already beesentto the Administrationconcernedand are included ithe set of recommendations
that wasaiming tothe complete renovation of the detention section).

Cuneoremand prison44

L'Aquilaremand prison 163 (of which10werewomen)

Novararemand prison67

Milan remand prisor(Operg: 97 (9were accommodated ithe Sa)

Parmaremand prison 77 (of which 9 in th&aiand 3 indetention units for disabled
Romeremand prisonRebibbia IT) 42

Sassaniemand prison87

Spoletoprisont 83

Terniremand prison27

Tolmezzaemand prison: 12nd 5internees



Viterboremand prison49

Within this total number 51 people are held inthé4so-O £ £ SR & NB@reh NdBrgaR, estakiiSHed ¢
in accordance with article 32 ttie Presidential Decre230 of 30 June 2000

60 inmates or interees subjected tothis regimeare employedwithin the prison establishment (artic20
of the PenitentiaryAct): 6 in Cuneo, 27 in L'Aquila, 4 in Parma, 15 in Spoleto, 2 in Ternifdmezzo
(including the 5 internegs Not any other 4bisprisoner was workigin the remainingorisons.

The41-bisprison unitsare placed under theustodial supervisionf a dedicated special corps of the Italian
penitentiary police, calle@Gruppo operativo mobil@&om) introducedin 1997, but officially operationalfter

a Decree of 19 February 1999, whose duties were more fedliablishedon 4 June 2007vith another
ministerial DecreeTheGruppo operativo mobilis divided intdReparti operativmobil periferici(Romg local
sub-units of the samespecial corps of the pemihtiary policg serving on a rotational basis in the different
prisonestablishmens having the 4bisdetention units.

The suspension ofplan 6 ttattamento€ ,0or its possible extensionprovided for byarticle 41-bis of the
Penitentiary Act,is establiskd by a justified decree, whicis adopted by the Minister of JusticEhe
provision can be appealed before tBeipervisory Court of Romehe firstenforcementof the decreerefers
to a period offour years, while any subsequent extensions tave-yearly. Complaints on the enforcement
of the measures provided for by the decree can be lodged to the Supervisory, ®biath is competent in
the District.

A. (GGENERAL CONSIDERAHON

A.1.The special regimand itspivotal principle

Followirg the first introduction (in 1992)of the restrictions that over the years hawhapedthe special
regime pursuant to article 4bisof the Penitentiary Actthe ConstitutionalCourt, previously addressely

the Courtof Florenceand of Naples,had set forth a pivotal principle forsucha restrictiveregime That
principle was determined as being meaningful and capable to become the cornerstone for further
judgementg(ltalicsin the quotations that follow have been inserted by the National Guarantor

The Q@urt,in its ruling no376 of 1997, was asked about the principle that "when
strongreasonsof order or of public securityare founded alsoat the request of the Ministeof the Interior,

the Minister ofJusticehas the facultyfo suspend, in whole dn part, the enforcement of theprovisions
foreseenin the Penitentiary Act relevant to prison treatmentbecause they can jeopardiske order and
securityrequirementsformerly statec ¢ principle which is limited tall those cases in which an individual

has committed the crimes eferred to inparagraph 1 Article4-bisof the prison law (that

isto say, substantially of crimesrelated tothe organigd crime) In itsruling no.376 the Couytreferring to

its previous pronunciations of 1993 and 199dspectively,Nos.349 and 410 for 1993 antb.332 for1994),
explained thathS Y S I & dzNJB éamot edasishin farier cestrictionsof i KS A Y RA @A Rdzl f Q& L
in addition to those already pertainingto their detention which, therefore,are not relevant to the
Penitentiary administratio@ @ompetence2 y G KS S E S Odzii Fatiferndre,it estSbjished thad S & ¢ @
¢the speciaregimecannotconsisin measures that are different from thossevant andproportioned to the

order and securityrequrements at the heart of the ministerial provision|..]the measures
providedcamot anywayviolate the prohibitionof treatmentscontraryto the senseof humanitynor cannot
theythwart the rehabilitativeaim oftheserii Sy OS ¢ @

Moreover,the enforcementof those measure «shallbe addressed to face thspecificneedsof order and
security, basicallyrelevant to the necessity of preventing any connectioasnongdetaineesbelong

ingto criminalorganistions,andtheir connections withall others in the freevorld who may belong to said
organisationssaidconnectionghat could beestablished as experience showshroughcontacts with the
outside world, whichare possible, and are alswrtured, for those restricted irthe ordinaryprison regimes
(aswhaeA i Aa FI @2 dzZNBR (i K &lsdibikaligh tRefShtddtsQuithNiBwoHdDutdidE)s. I G A 2 v

They are, therefore, provisionghich shallbe “"concretelyjustifiedin relationto the predictedneedsof or-
der andsecurity'. Since- argued the Court- «fromone sidethe differentiated regime is founded not



abstractly on the titleof crimeobjectof the convictionor indictment but on the effectivedangerof the per-
manence ofies with the outside worldofwhichthe crimes indeed notifiedare a Igical preconditionon
the otherside,the restrictionsenforced, ifcompared to the ordinarprison regime cannotbe freely deter-
mined andcan be consideredonly thosecongruous with respect to the above specific objectives-
der andsecurity¢ alwayswithin the limits of the prohibition of their having ammpact on thequality and
length of the punishmentand of their being conducive téreatmentsthat cannot becontrary to the sense
of humanity[...] Thereisnot, thereforg a category of prisoers, identified a prioraccording tothe crime
perpetrated that is subjectedto a differentiated regimebut only individualdetainees convictedor accus
edfor crimesrelated to criminal organisations that the Penitentiary administration degonstjfiably and
under the control of theSupervisory Couristill capable to have a roléhroughtheir internalandexternal
connectionsjn the criminal organiations and in their activitiesandfor this reasonit imposesonly those
restrictions- always moivated andunder the control of the judgesthat are effectively appropriateo
preventsucha danger, througtthe preclusionor reductionof the opportunitiesthat are possible for those
serving their sentence under an ordinary prison redime

As knownthe legislator againin 2002 (ith law 279 of23 December 2002hasestablished new regulations
on this prison regimealways deeply remodeling the discipline within firaits previously outlined by the
ConstitutionalCourtin the dorementioned judgemets and alsoin a number of interpretativeleclarations
of rejection, rendered in the first ten years of applicatittnvas then the legislative interventidn 2009 (law
94 of 15 July 2009) to give the curreframework, which extended théength of the individual decree
applying the regime, modifying some importamodalities in the provisiomxecutionandinterveningon
someaspects of thgudicial protectionsystem against the provisidn

The National Guarantor has examined the situation of applinatiche regime pursuant to article 44is of
the Penitentiary Acin the light of theframeworkthe Court outlined, as well as of the interventions that were
subsequently adopted by the Court, when asked about some spasiiectof the factualimplementation

! The CPT visited Italy from 14 to 26 September 2008, and in its Report it was written:

«ynod 13 GKS /t¢ KFa F ONBERNBAKIYESRE G R NBORRNEBYEKIRM RSGNARYSY il
concerned. Furthemore, it is not without an effect on the state of both the somatic and the mental health of some prisoners (cf.
paragraphs 71 and 78). It is by no means the CPT's intention to cast doubt on either the legitimacy or the necesditjiaf the |
authorities'fight against all forms of organised crime; quite the contrary. However, the possible entry into force of the aforementioned
legislative amendments would inevitably cause irreversible damage to the fragile balance which should be maintained between t
interests of society and respect for fundamental human rights. The introduction of the reversal of the burden of proohihkaem
GranA A€ LINR a2y SNBR (2 LINRA de fdcoequizaérit b BaRishiefit), theli dralstif REuctiondnitiaddint of A a
time spent outside the cell and of visits and telephone calls, and the restrictions imposed on contacts with lawyereasei@s
which, cumulatively, contain within them the seeds of what could easily amount to inhuman and degradingrite@dtmeCPT urges

the Italian authorities to reconsider the aforementioned draft legislative amendments».

The ltalian Government, from its side, answeoadhis point(in 8§ 139 144):

«139. The security and public order legislation, as passed o, Ad99, significantly amends the special penitentiary regime under
Article 41bis of the Penitentiary Order.

140. Along the lines of the reform (Act No. 279) undertaken by the third Berlusconi Government, dated December 23 h2§l02, the
security regiménas been further aggravated and made more effective.

141. The most relevant novelties are as follows: The Minister of Interior may request the Minister of Justice the reléadésof
decree, whose term has been extended up to 4 years; the extendibe wécided every two years; the extension criteria are clearly
defined, including the maintenance of the contacts between the prisoner and his/her terrorism or organised crime organisation
142. To this end, the Legislative Decree stipulates that thiegushall consider the role of the prisoner within his/her organisation,
the maintenance of the relationship, the new charges not previously judged, the result of the penitentiary treatmentlgnthdas
fAGAY3 O2yRAGARZ2Y A 2FfatilkS LISNE2Y dzy RSNJ NBFSNByOSQ

143. The time expiration is not sufficient to set aside the risk of the existence of such a link; the responsibility tm decigplaints
against the ministerial decree setting the-8ik regime has been given to the Supervisory Court in Romeler to avoid conflicting
verdicts on this issue by the territorial Supervisory Courts being in the past entrusted to decide, depending on thed territor
penitentiary at which the prisoner under-#is had been placed; the term to lodge a complaad heen extended from ten to twenty
days, though such complaint does not suspend the execution of the relevant measure.

144. 1t has been introduced a new crime into the penal code under articlbi§94hereby it is punished from one to a fgear
detention penalty, whoever facilitates the communication and contact between who is undes 4dgime and the outside. If such
behaviour is perpetrated by a public official, the detention penalty is raised up to five years



of this regimeln particular, itis worth remembering thgudgementsrelating to the interviews with théegal
advisof or that concerning the possibility aookingfood in the pads®

Therefore, the Report presented here does not enter into thesjion itself of anormative provision, but
focuses on thessessment of how its applicatiein line withthe parametersof lawfulnessndicated by the
Constitutional Court and also how itsiteration, often for a large number of years, at the expemsdhe
individual, mayrisk to affectthe indispensable principle dhe protection of theA y R A @huRalzlrigh@,a
regardless ofheir status of liberty or detention, as well astokir fundamental rights which, even within the
objective limits imposedy the privativesituationof freedom and in a particular regimep not cease to be
protected by our Constitution.

For this reason, in the context of the linguistic educatipurpose that should charactegseach
Institution, even in times when this objtive seems forgotterthe National Guarantor recommend®ver

to define this regime as acércere durd 6 I & KI NBA K  LJbkkadisetlyls coNdB knliSst the
possibility thatsomething else can be addéalthe deprivation of liberty which is itselthe content of the
prison sentence to make it more punitive or deterrent or implicitly encouraging forms of collaboration with
the judicial authorities. Said objectives wad certainly place the41-bis regimeoutside the constitutional
framework Thisis due to the absolute positivevaluationthat the Guarantogivesto the role that effective
cooperation withthe judicial authoritieshas had and may hayand for the need that ishall befree from
any external perception of improper negotiation.

A.2. The reserved areas

In its 2018 annual repat, the NationalGuarantorinformed the Parliament abouits visits to the so-
calledd NB & S NI S(Rrea lrigelvdtdawdthin the specialunits referred to in article 41- bisof the
Penitentiary ActTheseareasare separated from thether units, which accommodat@eoplesubjected to
this regime and aréargeting the leaders of the criminal orgaai®ns. As already reported,there are
14 "areas",distributed in 7establishmentsin which at thetime of this Reprt (January3, 2019)51 peo-
ple wererestricted (out of which, only30 were convicted.

There is no doubt thatil K2 & S A ycRdinl oiefdel réqdir€s particular attention and conditions of
maximum securityHowever, it could be argued that this reggt falls into the same definition of the scope
of the specialregime with no need of further special requirements to be adopted

The direct andoverall monitoring has giveran objective feedback on the critical detention conditions

in manyof such"areas". The outcomes weralready reportedinthé | (G A 2 y I f filstiAniAl Repp@t N &
to Parliament(March 2017): these are areas in whidhy applying- according to theGuarantor in an
improper mannerg what is established in articl82 of the Regulatios containing provisions on the
Penitentiary Act and on measures entailing restrictions on, and deprivations, of personal liberty (decree of
the President of the Republic of 30 June 2000, no.230), an even more restrictive regime is exetuted
comparedto the restrictions provided for byrticle 41-bisfor the Penitentiary ActThe application of these
rulesis sometimedeadingto analmost substantial isolation of thdetainedperson(in 4 casesat L'Aquila,
No-vara, Parma and Opepaisons.

In orde to avoid theformal breaching of the provisions ruling the use of solitary confinenmather pri

soneris often alsoplaced in thedreserved areg always undethe samespecial regime, who wodlInot be

entitled to stay there. He/shés used to makeé'company"g KSy LINAa2ySNE OFly 06SyS
socialisatioractivity' and duringyard time a solution that determinethe application of dotally unjustified
specialregime to a second pers@and tothe one for whom the specific restriction is recgted.

However,in the opinion of the Guarantpaccommodatingwo LJIS2 L S Ay GKS aibm8 & NB:
acceptablebecausein the case of possibledisciplinary measure ofolitary confinementon one of the
two, the isolation ofthe otherisinevitably determined The resulisunfounded in terms othe rights of the

2 Judgement 20 June 2013 no. 148nstitutional illegitimacy of the restrictions on Emviews with the legal advisors.

3 Judgement 26 September 2018 no. 186, constitutional illegitiro&tlye provision in §2juater(f) in which it is established the
prohibition of cooking food.



person a punitive situation is experiencetk factoalso by a subject who has nmtmmittedan infringement

of disciplinaryrulesand, as such, was nsanctiored. TheNationalGuaranta believes that this situatiodoes

not have a legitimate basend therefore requires a revisioin fact, he reminded that thede facto
imposition ofsolitary confinement on a prisondhat did not commit any infringementheingimplemented

as a consequme of organiational procedures, is prohibited because it is in contrast with the principle of
personal responsibility, as well as with thiee expressedn rule 60.1 ofthe European Prison Rufes

The Guarantoiis availabldo start debatingwith the regponsible Authoritien this aspectwhichwas not
tackledin the most recentcircular on the special regimef 2 October 2017 The clearobjective of the
discussion shall beéhe overcoming ofsaid specialty mechanism within a special prison regime;
mecdhanismwhich, as already mentionedyesides not having legitimate justifying foundations, exposes the
country to the riskof being censoredby the supranational monitoring bodies

With regard to the "restricted areasthe European Court of Prevention ofoffure (GPT), as is
acknowledged, has already raisedquestionsin 2004 and in 2008’ On these occasionthe Italian
Government, in its respon&endicated aghe legal basis ofuch area#n Article 32 ofPresidential Decree
230/200Q° On this pointthe Guarantorcan only reiteratehe strong perplexitythat this articlelegiti-
misesthe situationthat actually occurs in the "reserveateas: reduced possibility ofocial relationgvith
other prisoners, already very restricted in tdd-bisregime,allocation withonly arother prisonerwhen
not roughly a form of solitary confinement

1. The National Guarantor therefore recommends that steps be taken to dismiss'tbeerved aeas"
within those prison establishmentghat have special regime units pursuait article 41-bis of the
Penitentiary Act*®

Beingmoreover indisputable that a person caot be detained for months or even years under total
isolation,without the riskof breaching #icle 3 of theEuropean Caventionon Human Right€ECHR)gven

if the confinement may behe outcomeof several restrictive red/or disciplinary measures, each of which is
legallycarried out the National Guarantor

2. recommends that the PenitentianAdministration Department urgently review all those situations in
which a prisoneris serving his sentence under the special m@gi pursuant to aticle 41-bisin ade facto

4Rec(206)2: «60.1. Any punishment imposed after conviction of a disciplinaryaffeimall be in accordance with national law».

5 The Penitentiary Administration Department circular no®3676/61266Managementof the special prison regime pursuant to
article4lo A4 2F GKS tSyAdGSydaAal NB ! Oi¢

8 CPT/Inf(2010)12, § 86.

7 CPT/Inf(2017) 23, § 51.

8 Response of the Italian Government to the CPT Report published in CPT del 2004 (CPT/Inf(2088}t ®p4ity reference to the

remark formulated by the CPT, it has ® finted out that the prisoner who during the visit was in th€®dof f SR aNBa SNIBSR
Parma prison, on 20.01.2005 was transferred to Viterbo remand pii$anlegal basis of the €0l f f SR A NBASNIISR | NB|
in general, for by art.32, Prigiential Decree N0.230/2000, according to which the Penitentiary Administration orders the assignment

of prisoners who request particular care to specific prisons or wings, where the protection of their safety is easieorddsda

protect other prisners from possible aggressions or clashes; the assignment to said wings does however imply neither a deprivation

of human contacts with penitentiary workers, nor with the other prisoners having the same problems; treatment and suipji@$ act
providedfor by the Penitentiary Act, including recreational activities to be carried out by groups not exceeding three persous, conti

to be guaranteedpara.84».

9 Article 32 of the Presidential Decree 230/2000 rules the assignment and association of prisorEecautionary reasons. In

paragraph 3, it establishes: «Moreover, special care shall be devoted to the assignment of those prisoners and intdeteebdiab
aggressed or abused by other prisoners. To such end special wings shall be arrangesl, lthiuK S Ay RA @A Rdzl £ 4 Q | &«
wings shall be frequently checked in order to verify the continuance of reasons for their separation from community».

10 particularly difficult appeared to be the conditions oERvho is refusing to share his roomittvothers andto establishany form

of communitywith factsother than hig(radio, televisionfoodies even if packed). A situation clearly due to his psychiatric disorders.

His condition is undoubtedly different from the standard possible situationpEraon who is livinglane due to the lack of another

cellmate or from the situation of those who are put in solitary confinement for the overlap of multiple disciplinary arelefarther).
Nevertheless, from the standpoint of the respect of the indildf Qa4 RA Iy AGe FyR KdzYly NRIKGAZ 6K
pay full attention to thér health conditions and t imposition orthe authorities concernedb balance its right to safeguard it, the
assignmentoPCAY | & NB &SNS R urit NBderhed mapprapriate beidld® Gelid thus prevented from any form of
communication and psychiatric suppo®. KS bl GA2yFf DdzZr NI} yGd2NJ Aa +d GKS tSyAdGSydir
togetherany feasible solution.



situation of continued isolation and provides for a different placement andganisationof his everyday
life.

A.3.The improperd 0 A \sdcidliBationactivity"

The current numbers of persons detained endhe special prison regime pursuant to articleli$and the
region oforigin of the relevantcriminalorganisitions towhich they belongire determininga growingdif-
ficulty in the constitution of the ups of four inmates so to avoid any possible communication
amongmembers ofsimilarand/or neighbouring criminabrganistions.For this reason, in somanits the
Guarantor hasbserved groups of prisonemsade of threeor even twopeople.

Thesituation of women isparticularly worrying They arenheld in the only specialnit for women placed in
L'Aquilaprison Theirsmall number, combined with theegion oforigin and in one case the unavailability to
be part ofsuch groups, determines that the comptimn of almost all groups is limited to two people aad
leastin one case there isne only inmatewith nosocialisatioractivity possible? 12

Considering that the constitution of groups 6f& 2 O A I fmada df tiva [Risbsershasalways effects of
highlighted desocialisition of the personas well as of consequencisthe implementation ofdisciplinary
sanctions ¢ as evidencedn the case of the "reserved areafietNationalGuarantorbelievesthat there
should be found solution® prevent it happ&ing. To this endthe National Guarantor

3.recommends that sections or groupg8 ¥ & & 2 O Acbrisidtiagl ofi les® ythén three risoner be
abolished

A.4.Theenforcement of a security measure on an internegthin the 41-bisunit

Not surprisingly, theéNational Guarantor acknowledged that the regime pursuant to artickbidhas also
effectively applied to persons who hafidly served theisentence.The security measure provided for them
is that of the ‘penal hbour colony. In the first meeting withthis reality in the prison of'Aquila, the
mystification of the lexicon was clear: the people were restriciada regimeidentical to thatof
the personsthere detainedand,in the worst material conditionsn cramped detention facilitiesyithout
any offer of working activitiego justify the denomination of the applied measure.

The National Guarantahen observedthat the section was charactedd by insufficient natural and artificial
light. The windows, in fact, were obscured wijbalousiesand networks that prevented light and air from
entering properlyln the secalled ‘penallabour colony the five prisonersworked only for three or four
hours a month, divided into shifts of a quarter of an hour or half an hour a%dajs therefore diffcult to
define itas a "work buse".In fact, theinterneesin L'Aquilgprison were subjedo a regime that was almost
identical tothe specia41-bisregime

The National Guarantor immediatelrighlighted this situaion to the Penitentiary Administratian
Departmentafter the visit, asking for the rapid transfer of the fivenatesR S (i I A y/Ajilaphisgnto] Q

Lafter her will or forlogistic reasonsN.D.L isde factodetained incomplete solitary confinement since many years. Not considering

her motivations, which are at the root of haete factoisolation, the current situation, in fact, is not further more bearable
notwithstandingthe difficulties in understanding what could be the still operational criminal organisation she should be prevented
from maintaining contacts.

REAYATEN) aAddzr A2y A& SELISNARSYOSR o0& (GKS (62 62 WVNEK REOIANAIR
prison regime, after being transferred from Nuoro (also in consideration of what had been observed by the Garante at ttie time

their detention in Nuoro, which is an establishment only for men).

13 For example, in February 2017, an intezngorked for a total of 11 hours a month, distributed in 22 days, that is half an hour per
day.Another worked for 7 days for a total of 3 hours and a half, that is 6.5 minutes a day.



another suitableestabishmen{identifiedin the Tolmezz@rison). With communication naGDAP 207832 of
22 June2017 the Head of the Departmennformed the National Guarantasf their transfer.

On the occasion of theeconavisit to the Tolmezzestablishmen{13 July 2018), the Guarantor was able to
observe their newassignmentand their inclusion in the management of a greenhoudse National
Guarantor emphasizes with satisfaction the Administration's response to the formulated recommendation

However,it noted during the visithat the work activity is summaried in three hours every other day: very
little to justify the specific quality of # security measureélhe National Guarantor also noted thte
security measure, whereduced to a merdinguistic expressignwithout anyreal offer of activities or
work that may be addressintipe future reintegrationof the subjectit consissof anatypicalcontinuation of

0 KS Ay RatehitioR Mareov@r theirinactivity does not offer elements that can be evaluated in order
to establish whether the social dangask at the basis of the applicatiasf the security measure is still
certain

Ontheissueofi KS A Y RA @A R datdér héspecigl te§irid/aYickeyiiibis, the NationalGuarantor

observes that what is indicated in paragraply@ater § K G Sa il 6f AaKSa GKS LINA A

establishmentsrefers, unlikeother paragrajs,only to prisonersand not tointernees Consequentlythe
Guarantor requires thasuitable andappropriate accommodationbe identifiedand assigned to internees
while subjected to suctegime. Said accommodation shall be suitable to the snemappkd and not simply
be obtained from other parts of the structure which is destined to accommodate those who ajecsuib
that special regime.

During the visitdo the various sections of 4lis, the Guarantor habecomeawareof caseswvhere the
securitymeasure is not indicated in the sentence relevant to the type of crimes for which the special regime
is provided, but is subsequently decidly virtue of a statement of habituariminal behaviooccurredin

the context of other proceedings.

As alreadyeported in the Report to the Parliament in 2018, texurity measureswhich in the case dhe
application of the special regime under article-di$ assume very specigharacteristics have been the
subject of considerations and judgments of the GafrStrasbourg with some guidelines trettall be kept

in mind,especially those related to some German caéés a famous judgemeni 2009, in the case d¥l.

v. Germany®, the Courtconsideredthe detention security measure as a rgainishmentand, assuch,
covered by the principle of neretroactivity, referring to Article 7.1of the Conventionlt also reiterated the
fundamental principle that the application ofdetention security measure is legitimate provided ththere

is a causal linketween the fact that is theobject of the conviction and the deprivation of personal liberty,
andnot a mere chronological sequenbetweenthe first andthe second(in this,it refersto article 5.1(a)pf

the Convention), nor that the generic risk@mmittinga new crime is sufficient for its application (article
5.1(c)). Consequentlythe Courthas ruled the violation of Article 5.4nd Article 7.1of the Convention in

the present case, as the duration of the detention security measure had been indefinibédyged during

the period of execution of the applicant's sentence and this extension had been applied to him at the end of
such executionThe element which is relevant in this as in other coeval cased which waslso taken up
again later bythe Cout's jurisprudence is the impossibility of applying a security measure in a disconnected
manner from the conviction and adopted during the cours¢hefexecution ofasentence.

Thislegalorientation of the European Court of Human Rigaffirms a pringle that in our system meets
profiles of possible incompatibility for the effects of the combined provision of Article@3)%and 1092)2
of the Criminal Code that allathe application othe security measures also withprovisionfollowing the
sentence and on the basis of statementsafualified dangerrisk pronounced at any time, even afténe

n particular the caseldl. v. Germany2009) Kallweit v.Germany2011),Mautes v.Germany(2011),Schummer \Germany2011).

15 Judgenent M. v. Germany(19359/04)of 17 December2009. The claimant was sentenced to five years in custody and the
subsejuent application of a detentiosecurity measure, which at the time ofdftonviction could lasto more thanten yearsLater

on, the limit of ten years was established overcome by further provisions, and the security measure became thus undetéamined.
this reason, the claimant had his security measure extended beyoncetms ybased on the evaluation of the risk of dangerousness.
Following the judgement on violation of articles 5.1. and 7.1. of the European Convention on Human Rights and similanjsidgeme
in other cases (2011) the Constitutional Federal Tribunal hasrédatanstitutionally illegitimate the discipline on the undetermined
security measure.



sentencehas beenenforced The same risk also occurs in the case of an extension of a custodial security
measure;even in this second case, in fact, acng to the jurisprudence of th&QHR,the link with the
sentence isbsent while it isessential for the legitimacy of the deprivationldderty.

Both theseaspectsof doubtful consistencywith the jurisprudence of the Court of Strasbourg are fouimna
the opinion of the National Guarantarin the verified cases concerning sorméernees placed under the
prison regime pursuanto article 4%tbisof the Penitentiary Actln particularthe qualified danger risk
pronounced during the executioaf a senence in such grison regimehas had a direct impact on the
prolongation of the sameegimewithout that neither the measure nahe terms ofits sentence execution
could be linked to the crime that had determined the sentence and its special enforcefmettiermore,
the repeated extensionsf the security measure illogicallgngthena certain regime that in facteps back
from returning the individual to the communiip conditions of security.

This last aspeds observedn the context of the applicadn of the security measure at the endaprovisional
sentenceserved underthis regime The National Guarantoexpressgs its firm opposition toprovisional
sentencedeingserved undethis regime until they areompletely fulfilled The opposition isdsed primarily
on the greateraccountabilityof a penal sentence that is differently enforcddring detentionthus allowing
the understandng ofhow aprisonercan be positively integrated into the external context, once the sentence
has been executed, agell as the acquisition adhformationto redefine a sort ofcare processowardstheir
release Furthermore, the rigorousdetention regime been appliedntil the day of dischargea person who
until the previous day carmt communicate with anyone, tieb to visitorghroughthe glass, and the next day
is on the street in full communication with anyoreloes not provide the person withny possibility of
building pathwaysto resume a journey thawill keepthem away fromthe criminalenvironment in thei place
of origin.

In addition to this doubtthere is the necessity to improperly bridgihe gap between theabsolute lack of
communication with the epiphany of freedom, through the instrument of the secumigasure- even in

cases, as already mentionad,whichab originethere was no linko the sentence- which in fact prolongs
the special regime in conditions almost unchanged compared to those of deteMumneover, it is obvious
that the application of a custodial security measwannotbe justified only by reasos of its preventive

function, if in fact its executiodoes not differ from that of punishment

The prolonged reiteration ahe safety measureinder special conditions has eveeenthe case of those
who after having serveda long sentene, with obvious diseases that have repeatedly led their
hospitali@tion in aSaiand that present serious profiles of behavioral disorders that do not allow even a
continuous conversation are stillsuljected to said measurdor periods that are singuily short and
continually repeated, in a time that seenmlefinite 16

4. The NationalGuarantor, while hoping for afull compliancein the applicationof prison securitymeas
ureswith the European Court for Human Righiigrisprudence,recommendsthe Authorities concerned to
go througha staid revaluation of the possibility to foreseeat different levelsthe enforcement of thesecu
rity measuresunder the special regimegursuant to aticle 41-bis of the Penitentiary Actat the end of the
sentence execution

161t is the cas®f V.S that the National Guarantor has met in two different occasions: the first meeting wagrih2017the Service

for intensive carén Milano-Opera, which is reserved to prisoners detained under thébi&kpecial regimgthe second, in July 2018

Ay GKSI a2Xnl O2f 2 y & Buring the fitse rhe¥tid, the Mational Guarantor could observe the severe somatic
conditions, a%/.S was gonghrough atracheostomyoperation was still undergoing chemiotherapy cycles for a cancer to the larynx
and was unable to spealNevertheless, he was trustful on the reassessment of the security medsuitee second meeting, the
somatic condition was whanged while his psychiehavioural inability was evideritle could not take part in the conversation in a
meaningful wayThis was also confirmed by the prison officers belonging to the Rom squads, which had in charge the restricted well
being of the pisoner.Nonethelessthe security measure has beeacently reconfirmed.



A.5.The rateration of the measure

The question of the duration of the application of the suspensibrplan 6GYNJI (0 G 1) 38 Wit Q
restrictions provided in the Penitentiary Act relevant tticle 41-bisop is mainly connected to the system
of extensions of theriginalapplication decree.

Asit is known Law 94 of 15 July 2008nodifiedthe original provisions of the laand providedan extension
of the period of placement in thd1-bisregime to four years, renewable for a period of two yeansil the
conditionsthat motivated the first applicationf the provisionare presumably still valuable.

The element that determines the permanence of the application exists, therefore, according to what is
establishedn the current regulatory formulawhen it turns out that the ability to maintain links with the
criminal, terrorist or subversive association has aotured. This formulationprevents the verificatiorof

the conditions that legitimis the special regime and determines, substantiallyeigerative mechanism of

the application decree that is likely to be automatdmlfact, it limits the motivation of the extension of the
special regime to th@roof of a negative circumstance (a sortbbatiodiabolicg, which is the exclusion

of the orly ability to maintainall links with the associatioto which the prisoner belongs and not of their
permanence.

Therefore, the actual operation of the extension decrees is exposed to thefidlsregarding the provisions

of the Constitutional Court whh, starting from 1993 and constantly in subsequent rulings, established the
need for adequate motivatin for each applicative provisiand for each decree of extensiol established,

as known,that "any provisiorof extension of the measureshall be based on arindependentadequate
motivation regarding the current permanence of dangfmnsthe order and security that the same measures
are aimedto prevent Smple unjustified extensions of thepecialregime, norapparentor stereotyped
motivations unfit to justifythe decided measuri terms ofthe situation analysedare not allowed ®

During the visitsthe National Guarantor has found numerous cases of persons subjected tdlthe

bis regime for over 20 years and has verified, in effect, the nemae in the provisions of extension of
motivations that substantiate the foundation of the reiteration in thabsence of any element in the
opposite direction>to maintaininglinks with the criminal organggion operating outsidé® In theextension
decree the frequent references are the ‘initial' offense for which the person has been convicted and the
persistent existence in theegion of the criminal orgarégion within which the crime has been
committed. Two central elements, in the opinion of the Gaator, which, however, do not constitute an
absolute demand for the actuadifion of the particular custodial needsxpressed in thgudgmentsof the
Constitutional CourtTwo elementghat risk selfreplicationbeyond the responsibility of the individuahd

the bodies in charge of the decision.

To this endthe National Guarantoalsoobserveghe fact thatoften the reiterations, as already noted, do

not consider theprovisional aspeatf the sentence and in many cases the fact that the renewal of thiene

will go beyond the end of theentenceexecution.For example, of the 2dases of convicts detained in a
prison establishmenesdected with a random procedutg 12 had a provisional sentenaed among them

4 were finishing serving their sentence in the forthcoming two years; in another prison, with a high presence
of prisoners subjected to the special regif@0% of them isstill serving a provisional sentence.

The considerations made in the previous paragraph abouettensionof the special regime until the end
of the execution of a temporargentenceand the strong opposition to this hypothesishat the Guarantor
has actually verified in some casedead to the need to formulate a specific recommendation on thjsc.

5. The nationalGuarantor recommendsthat the special regime pursuant to aicle 41-bis of the
Penitentiary Actbe not extended after the executon of a provisional sentence On the contrary, if the
period envisaged fora possible renewal igcludingthe term of the penal execution, thereiteration be
avoided thus giving the Penitentiary Administration the possibility to plan patays that will gadually

17 Consttutional Court, judgment no.376/97 of 26 November 1997.

Bt is the case 0¥.S (see abovy decree of extension of 21 November 2017.
19 Terni prison, 11 January 2018.

20[ Quildj prison, 24 May 2018.



accompany the discharggnd areuseful for the positive social reintegration and more effective for the
safeguard of externasecurity.

A.6.The unifying utopia

In 2016, thePenitentiary AdministrationDepartment has felt the need to define ateatral level the
procedures for implementing the special prison regime pursuant to articleigidf the Penitentiary Agtin
order to make its application more consistent and to avaidongruous and diversified decisioaslocal
level This is a requiraent that the National Guarantor had pointed out both during the visits, and following
complaintsfrom prisonerssubjected tothis regime pursuant to Article 3®f the Penitentiary ActThe same
rules in fact apply differently in differenestablishmens, sometimes with the risk of going beyond the limit
imposed by the very purpose of this special regamd opering to incongruousestrictions carried out on
fundamental rights.

The work of preparing the text lasted about a year. It has also involvetlatienal Guarantor, which has
repeatedly expressed to the Prison Administration its opinion articulated oprirsionaldrafts (notes of
18 October and27 November2016).Some of the observationwere accepted, but in the final text (the
aforementionedcircular number 3676/612 of 2 October 2017) according to the Guarasgweralkritical
issuegemaired. Theyiskto makecomplexthe applicationof the circular noteif not to nullifyits objective,
namely theconsistentimplementationat national levé of this special regim&hese critical issues were
amplified during the events that followed itgiministration to all establishments

In fact the National Guarantor noted that some interpretative elemerstprovided subsequentiypy the

Head of a prison and made them available to other establishmetiteit in g A y T 2 BMWIAfG Ayiziz0 A 2
O2 YYdzy A Ohavé Engled up determining more restrictive applications than those proposed in the
complex and longe&bate that accompanieds drafting.

It turned out that following a request for clarification on a full 14 points from Sessafprisonmanagement
two months after the entry into force of the circulaote?, the DGPrisoners and prison treatment of the
Penitentiary Administratioepartment responded within three day$with consistent restrictive
indications.It raised seriousdoubtsthefact that the reply addressed to th@rison managementof
the requesting establishmentwasunofficiallydistributedto all prisons hosting inmates subjected to the
41- bisregime "so that the implementation practice of administrative provisi@mild be consistenin all
establishment%and with the final indication to wdk in this direction, standardisgall practicego thereplies
given to Sassari.

A letter of reply addressed to a singtgison managemwas therefore considei as a regulatory and
standardigng element. The fads even morepuzzlingf it is considered that thset of questions sent to the
central pison administration werealso asking for"the authorisation to actdifferently from the recently
issueddirectives” for structural and orgardtonal issuesin this, potentially undermining thebjective of
consistencyhat the circular intended to achiev

In alettertothel SF R 2F (KS aHegdiofitieHih&ind/td tlie Hga8 6f the Penitentiary
Administration the NationalGuarantorreported that, during the visit of the special regiragits in Parma
prison had found that such a responseas widespread as an element of official interpretation of the
circular?® The subsequent visits to treame units inTerni, Ascoli Piceno and Spoleto have confirrtrésl
incongruous circulation. df this reason, the National Guarantor has formally exprds#s strong
oppositiort* to the modalities carried out ithe attempt to reduce a debate that had been long, complex

2! etter n0.19672/41 of 12 December 2017 to the DG Prisoners and prison treatment of the Penitentiary AdminBepticment,
i2 GKS | SIR 2 Bruppkéerdi® Indbbihif ¥i&Pénitentary AdministratiofDepartmentand to the Regional prison
DG of the Sardinia region.

22 etter of 15 December 2017.

23 |_etter of 28 December 2017.
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and with differentstakeholdersand in fact excluding theonsultationwith the National Guarantor that
should have beeasked fotinterpretations on provisions ithe circular that changed the over&iamework.

Moreover, some answergpear very curious, both in the question and in the answer, aptbeision in
response to a specific requesigcording to which prisoners are allowegblaoto a year "performed with a
single click"An affirmation that makes you smiehen the technologicaéspect is considered

As for the indications contained in the aforementioned circular, it is worth highlighting some
observationswhich are also caursg critical issues in the daily life of tipgison establishmentsnd the
adoption ofinternal orders or regulations in the rare casesn whichit was possiblewhich interpret atthe
minimum standard the scope of intervention thidse circular meant tdroaden

a. Thefirst fundamental observation regards the overly detailed definition of regulatory norms of dalily life,
such as the maximum diameter of pots and pans (respectively 25 and 22 cm), the number of watercolor
pencils or colors that can be heldthe painting room (no more than 12 ), the number of books that can
be kept in the rom (4), the sizeof the photographs (of a size not exceeding 20 crs and not more
than 30picy. Quch detailsare perplexing and their implication is doubtful in resptrthe purpose of
the prison regime How,for example holding 15 pencils instead of 12 in the painting room can be a
riskin terms of severing the internal and external links and communications withctirainal
organisation8

The excess of details aimatlavoidingdifferences in the application of the provisions at local leasl
sometimes lead to its opposite: ittise case of the sgalled "model 72" with a detailed list of fom
that can be purchasedt the canteerthat does not take into accourhe actual availability of products
in the different regionsin these caseshe desiredconsistencysreflectedin a downward differ
entiation based onthe local availabilityof items with no possibility fothe prison establishment to
integrate otherwisethe list ofproducts

According to th&uarantor more general principles to be monitored during the application phase would
be sufficient Such a detailed and striguling from one side can baetriment to the decisiormaking
responsibility of thoseavho professionallywork at local leved; and on the other hand,it ends up by
defining sich a rigid organistion that is not suitable to theidentification of the penitentiary
interventions that remaisas an informing criterion of oyenal executiorsysem, whichis of outmost
importanceeven for a special regime such as the beee considered.

b. A second problem concerns the application ssfmespecific rules of the special regimeapplied
to prisonersandinternees The circulauniformly appliesalsoto interneesand inmates, not highlighting
those aspects that evensructurally homogeneougrovisionin its restrictive intention leaves at least
relative to the placement inestablishments and prison uni@he mentioned paragraph2-quater
of article 4%bisof the Penitentiary Agt

c. Athirdcritical aspect in theircular concerns somef itsinterpretations. In particular, the one applied
to the hours spent owtoors in fact, the houtto be spentin the socialisatiorroom is subtracted from
the two hoursof yard time? The clear disagreement of the National Guarantor to this interpretation,
which has also found comfort e judgments of the Court of Cassatiefjudgment 2630/2018 and
2631/20180f the PenalFirst Section will be articulated inthe following pages.

TheNational Guarantd® & a ( lis/irfehd@d\tgariderpinthe legitimacy of the regimpursuant to article

41- bisof the Penitentiary Actwithin the scope traced by thpurpose assigned to &nd to consider
incongruous all the measures thdall outside said scope and whiclbouldbe seen as useless and
disproportionate persecubry measures. Only within the assigned perimeter can the special regime be
defended and be functional to the necessary dissolution of the criminal networks to vpghisbners
subjected to that prison regimigelong.In fact,in severalbccasionshe Guarantor, in ascertaining the current
necessity of this normative provision, has turniggl analysis to the single measures imposed to assess

25 «Article 11¢ Activities in the common room. In each units of the special regime, common rooms are available for cultural,
recreatbnal and sport activities. Prisoners/internees subjected to thd#egime can stay outdoors for no more than two hours a
day to bespent outdors in the open air or in recreational/sport activities, in dedicated spaces such as the library, the gym court and
the hobby roons.



whether they are functional tsevereinternal and external links and commuaimons with the criminal
organisitions or if they risk to beonsideredasadditional affliction not provided for bthe Prison ActAn
approach similar to the one that emerges from the CPT Reports andE@HR jurisprudencethat, in
assessing the existeaor otherwise of violation ofréicle 3of the Conventiongonsiders any specific rule or
restriction inthe light of the overall purpose for which the regimeasplied

Indeed,in this perspectivethe National Guarantorexpressests doubts for example, with regard to the
provision inthe circulamote which provides that "theise of the television is lawed onlyat fixed times,
startingat 07.00 andswitched off at 24.09.2° The effectis the sudden irgrruption of progranmmes before
their schedulecend.?” If such goredictionmay appear at first sight irrelevant, it is necessargskwhether

that requirementis consistent with the purpose of the special detentiegime Taking into account thatin
allthe units,the radio is incorprated in the television sethe result is therefore,a limitation ofthe right to
information at the time the television set is switched off, which is absolutely unjustified and dispropor
tionate. This assessment was red¢ign supported by ruling no. 4164/2018 of 27 Septemb@018 of

the Supervisory Court in Romwhich ordered the circular to be disregarded in relation to this aspect.

The National Guarantor agrees with thigingandreiterating what has already been with to the Head of
the Departmentof the Prison Administratioff,

6.recommends thatarticle 14(2) of the circularnote no. 3676/6126 of the Penitentiary Administration
Department be revised ensuring access to information and, therefore, the use of telémis channels,
without the time limit set forth therein.

More generally, theGuarantor wishes, also in the light of recambrmsand rulings, that the need to bring
the application of the special regime in the different institutes to homogeneity is fullgdardance with the
purpose of the speciakgimeas well aglefined in the judgment of Constitutional Court.r876 of 1997,
reducing the restrictions which do not descedftbm the need to prevent andeverelinks. Apart from the
failure in theunifying utopia pursued by the circular, its resolution in small restrictive prescriptions, locally
adopted, has ofterpuzzledthe National Guarantor. However, thdack of consistencyersists andt is
sometimes als@vident in somepositive aspects, such as teforts to enhance all thgossibilitieshat can
give meaning to a pathay aimed at theLINA a Zrgfefudddién found in somestablishmentsor the
availability expressely the Director of th&Gruppo operatig mobilee or by somespecial regimeunit steff
discuss with théNational Guarantorwhat can be thepracticalmodalities that least represent affliction and
more protect the dignity othe restricted people.

Onthe contrary, someprovisionsare striking andlifficult to understand Forexample a signhangingin the
socialisatiorroom in Cuneoprisorf® announcedhe possibilityof buyingtwo icecreamsat atime, but that it
was éabsolutelyforbiddento depositthe ice creamsin the refrigeratorto be consumedlater"; if you buy
them, youshouldeat both immediately In Novarg the Guarante wastold that you could not go to the
showerwith a bathrobeandtowel together. either one or the other; at the visits family memberscould not
wear t-shirts with any writing eventhat of the manufacturer they were forced to take it off and wear it
backwards® Orin L'Aquila evenin the summerand for women, open shoeswere forbidden outside the
room, accordingto the then Management for reasonsof decorum Alsoin this prison, compensatiorwas
claimedfor the damageinflicted on the reinforced door(blindo) for havingbeatenit in protestwith a plastic
bottle filled with water3* These a&amples are not isolated though concentrated mainly in some
establishmentswhich have been selected amontanyothersandreportedto makeit clearhow difficult it

26 Article 14.Tv and radio sets or other ITC device.

27 The selection of channels is ady very limited.It is stunningthat someTV channels addressing an adult audience are not
F@FAEFOESE gKAES | NB | énd K& BoYdBRdn asBeyitlyHever&diasalckldidn publie. A D dzt LJ

28 |etter of 18 July 2018 of the National Guarantor and relevant negative, replugust 1 from the Head of the Penitentiary
Administration Department.

2 Dated 6 June 2018.

30 Following the internal provision of 28 March 2017, and interpreting the circular note of the DG Prisoners and prison treatmen

the possible communicatioof illegal messages, of 5 April 20iYan extensive way.
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isto combinepurposeand minimum daily life standardsin a contextsuchasthat of the specialregimethat
doesnot ceaseto havea hyper-punitive aftertaste.

A.7.The eternal monitoring

There § no doubt that a very peculiaggime such as that constituted by the special regipugsuant aticle
41- bisof the Penitentiary Agtrequiresparticularattention from the supervisorybodies Thisis not because
of a negativeevaluationof the professionalisnof those who work there, but becauseit is inherentin the
conceptof specialtythe needfor multiple points of observation

The ternalcontrolis primarily assignedo the SupervisonAuthority, which, in additionto its intervention
in acceptingor not complaintsmadeby the prisonersand, asregardsthe district of Rome to the examination
of appealsagainstthe assignmenbr the extensionof the 41-bisregime hasalsothe taskof supervisinghe

overallconditionsof detention andapproveinternal regultions

The presenceof the supervisoryjustice within the prisoninstitutionsin order to exercisethis supervisory
power variesfrom one establishmento the other: manypositiveexperiencesothers stronglylacking It is
striking for example that after the collectivetransferto anotherprison (15March 2018)of all the persons
previously restricted in units that had been closed elsewheré? the supervisoryjudge of the new
headquartershadnot paidanyvisitto the unit beforethe GuarantoQ & Y2 Yy A Guhd201§)3 O H Yy

At the same time, it was precisely certain orders of the supervisoryjudges and their subsequent
development which at times reachedthe ConstitutionalCourt that maintainedthe rules daily life and
methodsof implementationof the regimein the perspectiveof the protection of the rightsof personstheir
dignity andwithin the sape of its purpose

However it isregrettableto note that the localauthoritieshavenot alwayscompliedwith andare complying
with the ordersof the SupervisonAuthority, at leastuntil ajudgmentof compliancehasbeenproduced The
National Guarantortrusts that this situation will not result from generalindicationsgivento the local
branchesof the Administrations

7. The National Guarantor recommends that the Prison Administration give indications to consolidate the
practice of complying withouiany delay o the orders of theSupervisory Justice

Animportant contribution is made by the network of guarantors Asis well known, the NationalGuarartor
has the possibility as a & b I ( APgeyehtie Mechanism(NPM) under the Optional Protocol to the
Convention against Torture and Other Criel, Inhuman or DegradingTreatment or Punishment®, of
unannouncedaccessto any place and documentationand of conductingprivate interviews with the
restricted persons® Thisfunction of preventioncertainlyhasa cooperativeprofile, of whichthis report also
bearswitness aimedat highlightingthoseaspectswvhichcanand mustbe modifiedin orderto maintainthe
regimewithin the scopeof its constitutionallegitimacy TheNationalGuarantorbelievesthat this function,
confirmedalsoin the judgmentsof the Courtof Cassatiomo. 2944/2018of 26 June2018andno. 3167/2018
of 11 July2018, is of fundamentalimportance At the sametime, these ruling did not fully extend this
preventivefunctionto the localguarantors

The National Guarantor, while reaffirming its commitment to the construction of a network that could
broaden the "NationaPreventiveMechanisni', accordingo strict adhererce to the parameters indicated

32 Following the closure of the 4is units at Ascoli Piceno prison, after the CPT visit and the following visit by the National Guarantor,
the prisoners were transferred to Cuneo and assigned to the unit which was closed for the strimgdegjuacy of the facility. On

the material conditions of said fepened unit, some observations will be developed in the following parts of this Report.

33 Optional Protocolto the UN Conventionagainst Torture and Other Crue| Inhumanor DegradingTreatmentor Punishment
(OPCAT), ratified by Iyawith law 195 of 9 Novends 2012 artides3, 4and 1723. In addition, thenote verbaleof designation of the
National Guarantor as the Italian Npm.

34 powerswhich the prison Administration has given to its local subsidiaries through circular letter 367 18612 May 2016 .Similar
circulars were giving the same communication to the other Administrations involved in the monitoring activities, control and
prevention of the National Guarantor.
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in the aforementioned Optional Protocol and the opténg procedures that charactegghe United Nations,
believes that the function of the local Guarantors mustdmdancedoy providing that theiinterviews with
prisoners although conducted within the limits defined by the prison system, are not counted in the overall
number of interviews the detainee is entitled conduct with visitorsit would be really unacceptable the
juxtapositionof two inalienable rights: that ahaintaining emotional relations and that of effective and full
exerciseof the possibility of making a complaint by addressing, as the law provides, to the "appointed"”
Guarantors and to make the reasons for their grievances explicit in theviewe The ecent amendment of
article 18 of thePenitentiaryAct, with the introduction of a new second paragraps,to be read in this
direction.

B. IMPLEMENTATION OF TREEGIME

B.1.The material conditions

The article 41- bisregime unitshall respond,also in termsof spatial organigtion, to the needs of the
exclusive purpose of this regime: to prevent forms of communicatiorwbeh members of criminal
organigitions withinthe establishmenand members of thoseriminal organisationg/ho find themselveqm
the free societyand, as such, must have a preventive rather than punitigective (judgment of the
Constitutional Courho. 376/1997, with reference to judgments 351/1996 and 349 / 1993)

In this perspectiveall thoseelements that increase the suffering itent in the deprivation of liberty,
whatever the need to implemen& special prison regime, caot be introducedThis principle igter
aliaestablished by @icle 3 of the ‘StandardMinimum Rulesfor the Treatment of Prisoners" (the so
calledNelson Madela Rule$§® , approved by the UN General Assemblyl@d®ecember2015.

Therefore, even the places deprivationof liberty must be configured in such a way as not to affect the
psychoephysical abilities, otherwise the prison sentence would risk assuthagonnotation of "corporal
punishment", obviously expunged from all democratic systems

However, during its visitéhe National Guarantor has found situations that do not agree with these
principles.

Particularly striking ithe 41-bisunit at Sassamprison(district ofBancali whichopened in June 2015t isthe
only one so far designed specifically to accommodate prisonesseicial detention regime underticle 41-
bisof the Penitentiary Act. It is built in an area obtainiadthe basemenbf the establishment The five
sectionsprogressivelydescend, with a gradual decrease in the access of air and naturaldighing from
small windows placed high on the wall, corresponding to hse of the prison boundary waklor this
reason, both peoplen their rooms and staff in their premises musintinuouslykeepthe electric light
turned on to compensate for the lack of natural lightirthermore, it was reported to the delegation
that often during the intense rainthis last part of the ward isdbded with obvious inconveniences for
everyone.

35 TheCourthasin fact statedthat the 41-bisregimeis based«not abstractlyon the title of crimesubjectto convictionor indictment,
but on the real dangerof the permanenceof connections of whichthe crime concretelycontestedconstitute a logicalpremise on
the other hand the restrictionsapplied differently fromthe ordinaryprisonregime cannotbe freelydetermined but - alwayswithin
the limits of the prohibition of the impacton the quality and quantity of the sentenceand of treatments contraryto the senseof
humanity- canonly be thosethat are appropriateto the aforementionedspecificaimsof order andsecurity, andeventhis adequacy
is guaranteedex post by the judicial control that can be activaed on ministerial measures It is prohibited to adopt restrictive
measureswhich constitute treatment contrary to the senseof humanity, or suchasto completelyfrustrate the re-educational
purposeof the sentence.

36 Standard Minimum Rules fthe Treatment of PrisonersNelson Mandela Rules

«Rule 3Imprisonment and other measures that result in cutting off persons from the outside world are afflictive by the very fact of
taking from these persons the right of sdétermination by deprivinthem of their liberty. Therefore the prison system shall not,
except as incidental to justifiable separation or the maintenance of discipline, aggravate the suffering inherent iritsatibrevs
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The NationalGuarantorconsiders that this design does not find justification for the specific purpose of the
41-bisspecialregime and it risks generating a negative impact on the psyphgsical conditionsf staff
working thereandthe persons thereimmprisoned

The structural conditions dhe 41- bisunit at Cuneoprison aresevere The unitreopened in March 2018
following the closure of thenit at Ascoli Picengrisonwith the transfer of all the prisners coming from
that establishmentThe previougeneral situation of deterioration of the premises, whiwd led to the
closure of theunit two years earlier, in May 2016, for necessary restructuring in order to nadequate

to the internationallyestablishedstandardsdid not find an acceptable solution in the works carried out to
allow the reopening.

Worth of consideratiopare thewindows ofthe cell room with as manyasfour layers of shielding: ampaque
plastic sheet, the size of the windoametallic link neta metal hexagonsoft bar gratinga secondhard bar
grating in some roomas fifth shielding was added consisting gbiace of the bed net (a metal plate with
small circular holes) welded to the bars. This &weld- it was explaied tothe Guarantor has been realed
to preventthe passage of objects through théndowsplacedbetween two different rooms.

Five layers of cover that significantly reduce the passage of lighvamidlation and that do not find any
reasonable jusfication:

8. The National Guarantor recommends that these layers on windowBe eliminated, in accordance
with Rule 18.2 of the European Prison Rules (Rec (2006) 2), which states that "windloalsbe large

enough to enable the prisoners to read or wioiby natural light in normal conditions and shall allow the
entrance of fresh air except where there is an adequate air conditioning system

On the general conditions of the environments, the va&iCuneoprisonhas confirmed the many critical
issues rported to the National Guarantdn dozens of complaints underticle 350f the Penitentiary Act
window frames that do not closeyith great heat dispersion in winter, in a ciijth a rigid climatdike in
Cuneo; bathrooms without hot water and withodbor and equipped with a peephole on the corridor of
about 15240 cmwith inevitable lack oprivacy very smallwashbasing253 40 cm) to be used also for
washing clothesgommon showers in reduced numbers (one peit) with time limits (7 minutes foreach
shower);insufficient hot water compared to the needght switches in thecell rooms outside the
room; mattresses with expiration datim 2015. To this is added the poor quality of the material used to paint
the walls whichpulverizes anddetermines a persistent dust that is breathed $taff and prisoners



The situation is alswell known to the RegiondPenitentiary Directorate Wich in a letter to the National
Guaranto?” hasconfirmedto the seriousness of theaterial conditions anthe need for renovation works

to: completely replace allhe windows the construction of a new water network to supply hot water to
overnight accommodation; th@lacement of showers in the cell bathroom and the replacement of the
sanitary ware, defined as "oldoncept"; the replacemendf the electrical installation of thground floor
currently out of standardthe ordinary maintenance works of thexercise yardsVioreover, during the visit,
some technical officials specifically sent by tRegionalPenitentialy Directorassurecthe successful
planningof the renovation of the interview rooni.he National Guarantor asks to be kept up to date on the
implementationof all these interventions.

Also the special regimenit at Viterbo grison pesents screens on theimdows, which appear completely
useless since these windows overlook the surrounding wall surroundingunite located inside the
establishmentlt is really difficult to understand what they should shiélitie reduced contribution of natural
light to the environments, if it does not meet any real security need, is purely afflictive and is a violation
of national and supranational norrffs as well as a failure to comply witle European recommendatiort$

Thedetention rooms reservetb womenare all in severe conditionsh& bedis fixed to the floor and placed

in such a waydetached from the wal to allow full visibility through thépeephole' placed on the doosuch
acconmodation¢ which wadrequent in the past in psychiatric hospitals and even today in some rooms used
for solitary confinement- is, in the opinion of the National Guarantor, intrinsically disrespectful of the
individuality of the restricted peson and hisability to recognie himself in his own environment, although
limited and placed within a segregating institutidhmust therefore be rethought

On the other hand, theonditionsof the unit at Tolmezzgrisonwas positive: the windows are not screened
and face the mountain, allowing the extension of the gaze, a particularly important element in the case of
prisoners subjected to thé1- bis regime who spend most of their days inside the detention room.

With regard to the organation of the detention failities, the National Guarantor caat avoidto point out

the inadequacy of the "linear" departments, in which the cells Ispkametricallyon the two sides of the

corridor, compared to the "modular® ones in groups of four rooms. The lineaanisgiion o
spacecertainlydoes not appeato be consistent with the purpose afevering communication links between

the prisonersalso in consideration of the fact that cells belonging to diffeafrgroups ot & 2 OA I bfA a I G A
four are adjacent. Moreovein recent months the group® ¥ & a 2 O Anlsdmeesthblishr@eyitsare
composed of three people and not fofor reasons of territorial incompatibility or criminal belonging:

the Guarantor found situations in which prisoners belonging to diffecémroupsofd & 2 OA | hatl &elisti A 2 v €
facing each other. This is the cdsé.'Aquila, Novara, Tolmezzo and Cun®aloubleperplexity: on the one

hand it is almost impossible to inhibit communication, on the other it is equally impossible to avoid the
psychologial frustration caused by not being able to greet a person constantly in fromuof

The situation is differerdat Sassanprison designed to keegroups2 ¥ & & 2 O Aepdrakeathus avddifg
the risk ofcommunication between members of differentagips.In this regard, the Guarantor expresses

37 etter of 11 May 2018.

38 See article 6(2) of the Presintial Decree no. 230/2000 which allows to shield the windows of the rooms where prisoners may

& G | & only inXx&eptional cases and for proven security reasods8 n ® { SS £ 42 (GKS 9dzZNRBLISIY t NA&
«the windows shall be largenough to enable the prisoners to read and work by natural light in normal conditions and shall allow
the entrance of fresh aexcept where there is an adequate air conditioning system

39 CPT/Inf (2001)16paragraph30: «The CPT frequently encountersvides, such as metal shutters, slats, or plates fitted to cell
windows, which deprive prisoners of access to natural light and prevent fresh air from entering the accommodation. They are a
particularly common feature of establishments holding-pi@ prisoners. The CPT fully accepts that specific security measures
designed to prevent the risk of collusion and/or criminal activities may well be required in respect of certain prisoremst, e
imposition of measures of this kind should be the exceptither than the rule. This implies that the relevant authorities must
examine the case of each prisoner in order to ascertain whether specific security measures are really justified inskeisfhettes,

even when such measures are required, theyilshoever involve depriving the prisoners concerned of natural light and fresh air. The
latter are basic elements of life which every prisoner is entitled to enjoy; moreover, the absence of these elements genditates
favourable to the spread ofsBases and in particular tuberculosis. The CPT recognises that the delivery of decent living conditions in
penitentiary establishments can be very costly and improvements are hampered in many countries by lack of funds. However,
removing devices blockinge windows of prisoner accommodation (and fitting, in those exceptional cases where this is necessary,
alternative security devices of an appropriate design) should not involve considerable investment and, at the same tirbe, afoul

great benefit for dlconcerned.



concern with respect to the 4bisunit under constructiorin Cagliatiati K S & ! ,lwbhoseLdNkszarR y
resumed after a long period of interruption fact, despite being built according to a "modularbdel, the
prisoners to reach the courtyard of the walk must necessarily pass throughathe sorridor, makinghe
organistion of shiftsinevitableto prevent unauthoried meetings*

A separatebservation is to be referred to the exercise yandalking areas for inmatesometimesobtained
in such small spaces that they do not in fact allow any real physical activity, often clesed with a
network. Those conditions arenadequate gspeciallyeven more so in the context of the speciagime
where people spendo more than21 hours a day in the overnight room.

Particularly degradedndunacceptableare the exercise yardsn the soOl f f SR b NB, SIS R
extent that prisoners fien give up their yard time.

9. TheNational Guarantorrecommends that special attention be paid to the generhlilding planning so
that in the 41- bis regime units, while taking into account the particular needs determined by that
imprisonment regime and its purpose:

- no detention units be createdin the prison baement and, where they are reaksl they shall not be
used as detention units

- all environments be such as to allow the passage of freshiraand natural lightsufficient
to allow reading and activities during the day without recourse #utificial light;

- window screensbe removed where they are not justified by their opening up to transit areas of
other inmates orexternal persons

- the walking areas allow an extension of the gaze that does not affect the overall visual ability;

- the walking areas allow a vigal stimulation to colors and, therefore, are not mere containers in gray
cement, but give the possibility to seeatural landscape elements;

- the walking areas are not covered light networks;

- walking areas haveaizesand structure that allow the actuaperformance of physical activities.

The National Guarantoalsorecommendsthe existingunits be progressively adapted in compliance with
these parameters, constituting minimum standards tfeability, and that newunits or those that the
Administration has plannedto reopen are only @erationalised in compliance with the parameters
indicated above.

B.2.The relationship with the outside world

The visit rooms deserve a separate mentioat Cuneoprison contrary to what was provided by the
aforementional circulafl, there are visit booths of311, 5 nts, fully partitioned with a50 cns glass that
forces people whare at the visito stay bent to see@ach othey even beyond the glas§he dividing walls of
the boothsdo not isolate from the noise, lettintpe voices pasgo the overallconfusionthere is also the risk
risk of communicationyhich isthe verydangerthat the special regime aims t#eal with The Guarantor has
been informed thatrenovationsare planned*?

40 A side consideration is necessary relevant to the waste of public resdarbegding the Cagliari 4tisunit. The building project
was abandoned for about three yeagsalso in consideration of the many building companidsich werebankrupt during the
constructionwith the consequent decay of materials left abandoned and no more recoverablexample for all, reported in the
National Guarantor's regional report on the visits conducted in Sardri® (\ovember 2017) and, in particaf, in paragraph 2.1.1,
relevant to the fully equipped kitchens left abandoned for years.

41 The Prison Administration circular no. 3676/6126 of 2 October 2017, article 16(4).

42 Duringthe first visitto L'Aquilaprison(May 5, 2017)the Guarantorobservedthat the wall behindthe family members fully visible
to the detainee were engravedor written variousmessagesf greetingor other. Thisis surprisingconsideringhat at the prisoneven
cookiesare removedfrom their singlepackagen the eventthat the packagstself hasanyinscriptionfrom the productionfactory,
andareput backinto anonymousontainers Somuchspecificattention couldhavebeenmore usefullydevotedto preventingpeople
from communicatingduring interviewssimplyby writing on walls Havingnoted the absoluteabsenceof any report on the matter
(relating to writings that had already been in existencefor two yearg, the Guarantorconfidentially brought the matter to the
attention of the PrisonAdministrationDepartmentand, indeed found that the wall had subsequentlybeenrepainted Howeve, it
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TheNationalGuarantorcamot avoidto point out the lackn someprisonsof a systenof passage of minors
under theage of twelvewho areauthorised to carry outhe interview beyond the glasa direct contact
with the detainee.AtL'Aquila androlmezzagorisons children have to pass thugh a windowto go to the
other side and talk to the prisoner: a practice which all inlishespectful o&ll the people involved (minoys
prison workersyisitingrelatives,the prisonersy.

10. The NationalGuarantorrecommendsthat rooms dedicated to isit prisoners subjected to the 4bis
regime be a@quateto allow minors under the age ofl2, who are authorigd to pay visitwithout the
separating glasse passing through a practicalssagaespectful of their dignity.

With regard to visits with family members their extensionto personsliving together, ultimately being
married to a person of the same seq the basisof law 76 of 20 May 2016, appearsto be positive the

adaptation was provided for in the aforementioned circular** However there is still the limitation of

interviewsbeyondthe glassonly to childrenandchildrenof children therefore grandchildrenin direct line,

excludingchildren of bothers Thissituation seemsreductive asit doesnot allow the possibilityof direct

contactwith their minor family membersin manycasesandit would be more appropriateto evaluateit on

acaseby-casebasis

Asiswell known, for telephonecalls family memberscanreceivethe callat the prisonestablishmentlosest
to their placeof residence decidedby the prison management whetbe personconcernedis restricted*®

Thisis a measureto avoid possibledirect contact with unauthorisedpersons Howe\er, given also the

advancedageof manypersonsdetainedunderthe 41-bisregime there are severalcasesf elderly parents
who are not ableto reachthe prisonto conductthe visitin a controlledlocation Thissituation leadsto the

interruption of family ties Althoughthe NationalGuarantorunderstandsthe securityrequirementsof the

identified procedure he hopesthat, in a completelyextraordinaryway and in casesof proven necessity
alternative procedurescan be found which allow the detained personsnot to losethat thread with their

parentsor relatives

Still on the subjectof interviewswith family members it is not uncommonfor prisonersto complainthat
they havebeen refusedpermissionto receivevisitswithout justification TheNationalGuarantorpoints out
that anyjudidal act of refusalmust be motivated specificallyand not genericallyand that this justification
mustbe madeknownto the applicant

With regardto the interviewroomsfor lawyers, the NationalGuarantomoted that the confidentialityof the
interviewitselfis not alwaysguaranteed at Novaraprison, for example the glassdoesnot isolatethe sound
that is therefore audiblefrom the outside while in that of Spoletoit wasreportedthat, in the absenceof a
dedicatedroom, talks with the legal advisotake placein the samepremisesin which they conductthose
with family members that is, with the separationglassand in rooms equippedfor video recordingand
listening Sinceit is obviouslynot possibleto listento the talkswith the lawyer, the Guarantorconsiderst
urgent that other premisesbe identified and made operational in full respectof the right of defence

It shouldbe noted asa positiveelementthat peopledetainedunderthe speciaregime have unlikein many
other countriesfor similarregimesof very high security, accesdo study at universitylevel Of course this
activityissubject- like allthe others- to the limitations of the regimeitself, but there are severalpeoplewho
overthe yeas havecontinuedor completedtheir studiesuntil they obtainedtheir degree

Inlight of the widespreaduseof informationtechnologyfor justicepurposes suchasvideoconferencesthe
Guarantorinvites to expandthis use to encouragestudy and reading overcomingthe distrust towards
prisonersthat seemgo permeatethe prisonadministration Theuseof electronicbookreaders- in aclearly
off-line mode that is easilyand scrupulously?? O f 2 wdsIR &low to meet requestsfor greateraccesso

would be usefulto report the episodehere becauseit is indicative of how meticulousattention to detail can sometimeslead to

inattention to problemsof a more generalnature.
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bookswithout entailing a relapseon staff to checkthat messagesre not hiddenwithin the texts. It isa
matter of makingthat changeof mentality that is essentialto better managethe opportunitiesoffered by
technologicalinnovation such as for example the use of video calls requested by the Head of the
Departmentof PrisonAdministrationin the circularon the Guidelineof Decembel5, 2018.

B. 3. Outside the rooms

It hasbeenreiterated severaltimes in this Reportthat any executivemodality must dbe understoodin the

sensethat it isforbiddento adoptrestrictivemeasuresoncretelyinvolvingtreatment contraryto the sense
of humanity, or suchasto completelyfrustrate the re-educationalpurposeof the sentence®®; andthat the

specialregimed R 2rdtand cannotinvolvethe suppressioror suspensiorof the activitiesof observation
and individuali®d treatment provided for in article 13 of the PenitentiaryAct, nor the preclusionof the

prisoner'sparticipationin cultural, recreationa) sportingand other activities aimedat the realistion of the

personality providedfor by article 27 of said Actwhich, if anything mustbe organigd, for prisonerssubject
to this regime with appropriate proceduresto prevent those contactsand those links whose risks the

ministerialmeasuretendsto avoid Theapplicationof the 41-bis regimecannottherefore be equivalentto

recognisinga categoryof prisonerswho escapein fact, anyattempt at rehabilitation’

It is not easyto make these indicationseffective Thisis alsoin considerationof the scarcepresenceof

educators a presencewhich, if lackingin generalin all the Italian prisonestablishmentslue to the scarce
investmentthat in recentyearsseemgo havebeenmadeon this fundamentaffigure alsoin termsof staffing
forecastsoften becomescompletelyuncertainin the contextof the speciaregimeunits. Aimosteverywhere

it hasbeenobservedhat operatorsin this areawere unableto accesshe sectionsthat interviewswererare
and that they were completelyout of any treatment plan addressing-ietegration issuesevenfor those
serving a provisional sentence The sections often appear as W (NJINi 2 thek &ré ‘@eeQfrom the

programmatidogicthat mustguidethe projectthat eachestablishmenshouldprepare Yerritories' that are

daily managedonly by the éGruppi operativi mob#ij not alwaysin tune with their prison policecolleagues
If the &Gruppi operativmobili€ are to be recognigd the effectiveknowledgeof the singlesituationsand, as
alreadyobserved the will to constructaninterlocutor with the NationalGuarantoron the taskentrustedto

them, it is certainlyto be underlinedthat an approachwhich seesde facto a Hrison within prison'is not

acceptableand posesserious problems regardingthe unity which, however, our constitutional system
providesfor the penalexecution

A particularlycritical point is the accesgo the exercise yardThisaccesss often interpreted - and eventhe
often cited circular lends itself, in the linguisticambiguity that it has adopted in severalplaces to this
misinterpretation- asopposedto the possibilityof havingaccesgo the placefor the socialisatiorcommon
activities Sometimesasopposedto the studyor even- aswe will see- accesdo their judicialdocuments
when these are produced on digital media which can only be consulted in the common rooms.

The National Guarantorbelievesthat this aspect which is alsothe subjectof severalruling issued bythe
Supervisory Judciary, also confirmed by the Supreme Court must be finally clarified

Asalreadywritten in its Reportto Parliament2018,the National Guarantorfirmly believesthat the term
Q 2 dzii RvBichhaEnallyequalstwo hoursaday, camot be considered as jushe cellopening but also the
accessl 2 U K S “Ral iSryspacesddkIgnedor this purposeto spendwhat are commonlyreferred
to asWe I NR. ltiiekalisSrefapt, that article 10 of the Penitentiary Actakesexplicit referenceto the
Wpertandthat article 16 of PresidentiaDecree230/2000 limits this possibilityd (iefceptionareasons and

46 Judgment of the Constitutional Court 836 of 26 November 199Which refers to judgments nos. 3®f 1996and3490f 1993.
47 lbidem

48 Article 10(1) of the Penitentiary Act: «offenders who do not wortsieshall be allowed daily exercisef at least two ours. Only
for exceptional reasonsuch a period may be reduced to not less than one hour a déglics in the quotations that follow have
been inserted by the National Guarantor
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statesthat suchlimitation émustbe orderedby a motivated provision by the governor of thetablishment,
and shall be communicated tihe regionalDirectorand to thesupervisoryjustice'.*® Article 41-bis of the
Penitentiary Actin speakingof the limitation of the doutdoor staye can therefore only refer to what is
providedfor by saidarticle of the law and by the relative article of the Regulatior°

This interpretation, moreovey, is in line with the amendmentof the individual ministerial decree of
applicationof 41-bis regime which replaced after the issueof the circular, the wording of point g), which
changed irthe prohibitionof & 2 dzii R 2 2 NJ Lfa® pédiotis \6riygt thah two hoursa day, one of which
to be spent in thdibraryrooms in thegymcourt, etc.. andin groupsof more than four people asit wasin
the text of the previousdecrees to the new wording of the prohibition of & & ( I cutdogr3for periods
longerthan two hoursa day and in groupsof more than fouré®., thus removingfrom the total number of
hours theperiod spentin the placeof socialisationTofurther supportthis interpretation are, inter alia, the
two provisionsof the SupervisoryCourtof Sassarof 18 April 2017 and of Spoletoof 27 March2018,which
haveacceptedhe comphintsof personsdetainedhighlightingthe mismatchbetweendoutsidethe celk and
0KS ¢2NRS5202dzi R22NE

The First PenalSectionof the Court of Cassatiorrecently intervened (8 June2018) on the subject and
rejectedthe appealagainstthe decisionof the Courtof Sassari which had confirmedthe provisionsof the
Supervisory Judge while affirming that & (i K&rlappingof the permanencein the open air and of
socialisationconstitutes an incorrect operation, sinceit unreasonably nites two different hypotheses
whose only common connotation (and that is, being outside the prison room) shows the aspectsof
irrelevancefor the purposesthat interest us".5® Moreover, & (i Kt&/in the openair expresslyrespondsto
the purpose of containingthe negaive effects of deprivation of personalliberty, so much so that the
evaluationf the healthand psychologicaservicesare providedfor andsomuchsothat it mustlastat least
two hoursadayandthat the reductionof it to only one hour a dayis madepossibleonly in compliancewith
the strict conditionof the existenceof exceptionareasonsunderlyinga motivated measure"®*

11. The NationalGuarantor recommends thatin all sections ofthe special regime pursuant torécle
41- bisof the Penitentiary Act &wo hoursyard time beguaranteed to eaclprisoner, exceft in the cases
provided for by aticle 16(3) of the Presidential Decree 230/2000 and in the pralieal modalities provided
for by article 1@1) of the Penitentiary Actfor each person detained in respect of which such exceptional
and temporally limited reduction must be adoptedurther recommendsthat any reduction shoulchever

be set against the pssibility of accessing the plannesbcialisationhour or other legally permitted activity.

BA4. The critical issues in the execution

The analysis of the critical issues that are determined irestablishmentis an important indicator to
understand what e quality of life in detention is. The comparison between the dagferring to the same
categorief critical issuedn different prison institutionsallows then to understand in whidhey de-
velopmajor problems and start aanalysis of motivationand possible solutions.

49 Article 16(3) of thePresidential Decree 230/2000: «The reduction of outdoor activities to at least one hour a day in exceptional
circumstances must be limited to short periodsgeredby a motivated provision by the governor of the establishment, and shall be
communicated tahe regionalDirectorand to thesupervisonjustice».

50 Article 41bis, paragrap2quaterletter f) of the Penitentiary Act: «The limitation of daily outdoor stay, in groups composed of no

more than four persons, up to two hours a day, without prejudice efldwest limit provided by art.20

51 Minister of Justice, decree of@Gctober2017.

2provisz Yy 2F GKS { dzLISNIIA&A2NE [/ 2dzNI Ay {F&&FNR 2F wm ! LINAf HAMT |
2F GKS OSt t éark redatizithe migirdzmimMrditshdddEd in article 10, which unequivocally referdto & 2 dzil R2 2 NE

t NEGAAAZY 2F (GKS {dzZLISNBAA2NE [/ 2dz2NI Ay dotiddishtidractvities Ehallbe granteNIO K H n
without affecting the time dedicated to the outdoor activities

53 Court of Cassation, First penal sectiaring no40761/2018.
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It shouldbe noted that the specificcritical issuesare minor in these units if they are comparedwith what
happensin prison establishment whererdinary prison regimes are enforced In particular, there are no

attacks and there are few casesof extreme seltharm or attempted suicide in the period examined
specifically- which runs from 1 January2018to 2 January2019- there were no suicidesand there were
fifteen attempted suicidesnine of whichin the sameinstitution.>> However there havebeenmore thantwo

hundredandfifty individualdemonstrationsof protest, more than half of whichat L'Aquilaprison, andmore
than four hundred collective demonstrations two thirds of which alwaysin this sameinstitution. In this
prison disciplinay isolationhasbeenused- which, giventhe objectivesituationof absoluterestrictionand
alreadyextremelylimited contacts is scarcelyusedin specialregimesections- for a numberof timesequal
to 74%of the total use of it in the 11 institutions that host specialregime sectionsin the country. If we

observethat 22.5%0f the casehappenedat Novaraprison we canunderstandhow marginalisthe recourse
to isolationin the other 9 institutionsthat all together collectthe remaining3.5%of cases

Suchdifferences not beingableto bereferredto the randomnes®f the singlerestrictedpersons raisesome
guestions on the effective homogeneity of application of the 41-bis regime and on the capacity of
interlocution that is establishedin the singlesituationsto attenuate the critical issuesintrinsic to sucha
restricted regime and, at the same time, to maintain security and order in an ordered way.
Amongthe critical issues the use of physicalforce having arestrainingfunction should be underlined
Althoughit is presentin not a insignificantnumber of events in 98%of casest wasalwaysaddressedo a
singlepersonin prison, who wasmet severaltimes by the NationalGuarantor who presentsa specificform
of acutecrisisof psychomotoragitationthat requires evenat hisrequest a numberof operatorsup to the
moment of relaxation In order to protect the personandthe prisonofficerswho haveto intervenein such
casesthe Guarantorasksif the Supervisory Judiciary and the Prison Administration are wiltirpntinue
to dealwith the issuein the currentmodalitiesor if it is not necessary a lesentingentreflectionof a problem
that presentsprofilesof doubtful ordinaryacceptability

Foramore detailedanalysiof the issuerelatedto the concentrationof critical eventsin two institutions, as
well asfor somepeculiaritiesthat may alsoinvolveothers, the NationalGuarantorhasfollowed duringthe
yearthe different courseof eventsand can therefore, bring to the attention of the PrisonAdministration
the following summarytable:

Period: 1 Januarg018- 2 January2019
. Coercive L
Institution ?\leﬁry 2333?” Suicideg Protest ;:rc())Itlzgtlve measures i?;(;_lt?g:ary
applied

Cuneo 8 0 0 11 32 20 0
L'Aquila 1 3 0 143 358 0 211
Novara 0 0 0 11 3 0 64
Parma 35 0 0 14 0 0 2
Rome
RebibbiaN.C. 1 0 0 13 5 0 0
Sassari 1 1 0 12 0 0 0
Spoleto 0 0 0 20 1 6 5
Tolmezzo 1 0 0 5 0 0 0
Viterbo 0 1 0 5 0 0 0
Terni 0 1 0 10 21 13 3
Milano-Opera 6 9 0 33 0 0 0

Total 53 15 0 277 420 39 285

55 At Milano-Opera prison.
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The 39applied coercive measurexoncerred FV. in 38 cases, previously helat Terni prison and
subsequentlyat Cuneoprison The summary of the data irgites thatthe situation atL'Aquilaprison
is particularly problematicthe number of collective protestst Cuneoprisonis growing.

The aspectof critical issuesopens however, to the more generalquestionof the limit is applied to the
punitive powerin any democraticsystem or at leastin the liberal ones,by the overallconsiderationof the

personregardlessof the crime committed and his criminal potential. The National Guarantorcallsfor the

urgent openingof a debateon the continuationor non-applicationof a specialregimeto personswho, for

seriousillnesses no longer presentthe dangerof connectionwith criminal organistions after which the

specialregimewasimposed ¢ KS b I i A 2 v |féars D &zabt, keFen/tal tReNpd¥sibilitghat sometimes
there might be a risk that the symbolicvaluethat the permanence of the specialregimetakeson, evenin

extremecaseswill prevail- for example asit hashappenedwhenthe personisnolongerableto understand
andinteract

The National Guarantoemembesthat the principle of consensus or external dissent or the perception of
the public opinion must never beonsidered when it is a mattef ensuringll K S A y Rundaméniddl f Qa
rights and when there is a risk of attributiagpure symbolic valué the permanenceof particular
conditions. Also because, @gsare Beccartaught more than twchundredandfifty yearsago,"there is no
freedom whenever laws allow that, in some casasjndividuakeases to be personand becomes ¢hing:

you will then sedhe industriousness of the powerful all addresswedbring out fromthe crowd somecivil
combinationswhich thelawA & F I @2 dzNJ 0 £58f tha fke€dbny’ & a e&on Kekel & stained with
serious crimes, becomessgmbolor messageddressed to tB community and not th@unishmentfor his

crimes, to the point that h@o longer considers hactual condition®f understanding, the risk of having
reducedit to a thingis not very faf’

B5. The discipline

Asalready reported, in 2018 the casesdiciplinaryconfinementof persons detained under special regime
pursuant to article 44bisof the Penitentiary Acivere significant in number, although concentrated in only
two prison establishment® Thisisarelevantissueif we consider that the “"exabkion from common
activities for no more than fifteen days" is the most serious disciplinary sanction praaidid article 39 of
the Penitentiary A& andthat the EuropeanPrison Rules recommend its adoption only in exceptional
cases® Furthermore, thefact that the persons subject to the special regiare alreadyin fact' isoated ' for
most of the daycamot bedisregarded.

56 Cesare Beccarilei delitti e delle penehapterxX.

57 Theseprinciples are at the basis of the recent judgment of the Court of Strasbourg of 25 September 2018 versus lItaly (case
ProvenzanoMtalia0 F2NJ 6 NS OKAy3 FINIAOES o 2F (GKS /2y@SyidAaz2ys FT2N y2i
when the application of the 4bis regime was to be reconfirmed for the last time on 23 March 2016, just four mieflose his

passing way, on 13 July 2016.
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disproportionate:211 disciplinary sanctions in 129 days, around 1 and % each day; fewer less thtary coifinement every two
days and 1 every three days the general protest occurred.
59 «Art. 39. Disciplinary sanctions
Disciplinary infringements may only lead to the following sanctions:
1) warning by theprisongovernor;
2) admonition, by the governor, in the presce of members of staff and of a group of prisoners or internees;
3) exclusion from recreational and sports activities for not more than ten days;
4) isolation during the time spent out of doors for not more than ten days;
5) exclusion from common activities foohmore than fifteen days.
80 European Prison Rules (Rec(2006)2) Béule. «Disciplinary procedures shall be mechanisms of last resort» and Rule 60.5. «Solitary
confinement shall be imposed as a punishment only in exceptional cases and for a specifiddbpéme, which shall be as short
as possible».
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However this measure isvidelyadopted in some establishmentsThe Guarantornoted, for example, that

at L'Aquilaprisonindications concerning the prohibition of communication between persteiained in the
special regimenot belonging tothe same group oft & 2 OA I £ A &I G A 2 yah exttemNddy rigidyaiidS NLINS
extensiveway:calling a person with his Christian name after having greetedi@stonsidered, at the time

of the visitto the prison a violation of theprohibition of communicatiorand thereforeit was sanctioned
with solitary confinenent. On 6 November 2016, the sarpgson managementad issued aotice to all the
prisoners under the4l- bisregime,statingthat: «Asprovided for byparagraphquater, letter f, article
41- bisof the Penitentiry Act35419757%, it is remindedio the deained population the prohibition to
communicate with members of othgroups ofd & 2 O A | &ldodnlthé forth gEIMPLESREETINBapital
letters are in the noticd. It should also be noted that failure to comply with this prohibition involves
disciplhary responsibilityin the case ofviolation».TheGuarantor has however been able to observe that
the prohibition of greetingvith the name is not applied in all therisonsin a homogeneous manner
andthatonlyl G [ Q! |j dzertalleda il réurgby of disdiplinarysanctions Alwaysat this institution
somerestricted women in the female sectidravereported that also other simple wordgoken during the
distribution of food and referring tthe mererequest for more foodvas sufficient to incuin adisciplinary
sanction®?

Inreaffirming itssupport tothe purpose of the special regime pursuant to article dit of the Penitentiary
Act, as outlined by the law and the Constitutional Court, the National Guarahitassessvhetherthe
specific neasures adopted in the daily life of the various sectiams®herent and proportionate to those
purposes.For this reasonit underlines theneed to rigorously maintain the cledifference between the
prohibition of possible communication and the protidn of speech: the observeshnction system applied
to those who greet by name- a person nobelonging totheir group ofd & 2 OA | fséetns$ td geckiser
to this second hypothesis that not to the necessary control over the first.

12. The NationalGuarantorrecommends that the practice established in sorpeisons to sanction even
with the suspension from the commoractivities, the detained personvho is simply greetinganother
personrestrictedeven if it happens bycallinghim/her by his/her name, be dismissed unlessthere are
founded and specific elements that lead to attribute to this gesture a different meaning from the mere
greeting.

13.1t also recommends that disciplinary procedures are always used as mechanisms ofels@itt and
solitary confinement be usednly in exceptional cases, as stated in the European Prison Rules.

In a situation okuch a restrictiveéegimeit was stunning tdind a cellin which evermore severe conditions
are appliedand even 0O | f f S Rinsieai 20k the gund floor of the women's section, thidational
Ddzl NJ y (i 2 NDabserRefl thé grésénke? afongside the spacestlier common activities and the
exercise yardof an empty room with windows obscured by cartons. A roorosehuse recalls the smlled
6b2 Etkat are not allowed if not in a healthcare eraiment. The National Guarantbasremarkedto the
prison managementhat an empty room devoid of any element of furniture, passages for the circulation of
air and heating system, witimsufficient natual light, camot in any way be used to accommodate people
even for very short timesnd ispotentially in violation of Articl&@ of the European Convention on Human
Rights.It wasalso reportedto the National Guarantor and subsequently confirmed by thene prison
governor that the section on the ground flooonce used aswrsery and now abandonedyas used
preciselyfor disciplinary isolation.
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outdoor stay, in groups composed of no more than four persons, up to twosheday, without prejudice tde lowest limit provided

by art. 10, para 1. Moreover, all the measures for security shall be adopted, even through logistics arrangements imttos dete
premises, necessary to ensure thaabimpossibility to communicate abng prisoners belonging to different groups, to exchange

objects ant to cook fooe. Art. 41bisquaterletter f) of the Penitentiary Act.

62 According to what was reported to the Guarantor, and was not denied by the prison manager at the time of theydsit the
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incidents caused disciplinary sanctions for trivial reasons, as it was the case of a woman who was sanctioned for motttraing

a very expensive face cream, because she did not have enough money to buy it.



Searche®n people under the special reginagee clearlydifferent andmore frequentthan thoseappliedon

the common prison population detairttin other prison unitseach time they enter or leave tleell theyare
searched wittmetal detectors In someprisons,the Guarantor has observed thpeople must also lift their

feet to allow the control of the lwe ®les - a practicethat is considered by some to be particularly
humiliating, as it refers to the procedures for horse shoeing. This procedure is also the subject of a conflict
between some prisoners who refuse to have their shoe soles checked, with consedquemtuous
disciplinary measures argblitary confinement sanctions’he Guarantor renews the requestverify the
unavoidability of this method during searches in and out of the roodispensability that appears
challenged by the fact that in sonm@isons have been identifiedlifferent effective methodswhich were
perceived as moreespectful.

The National Guarantor, recalling the need to reduce possible internal conflicts, hopes that forms will be
identified that ensure the control of thehoe soleswithout it becoming a behavior perceived as humiliating
by the people subjected to it.

Especiallyeriousappears to beéhe practiceobserved in two prison institutionshere searches were carried
out with the persorfully undressedindin some casethey werealso asked to squanot based on a specific
situation or following a motivated provision, but almostaasoutine®

TheConstitutionalCourt on the subjectof strip searchesnvolving the full removal of clothestatec that
they should be considered adastresort(even if they do noéentails squats)both in termsof frequencyand
of the existenceof alternative control instruments and calledfor a progressiveeductionof suchsearches
until they are completelyreplaced In addition, the judgementof 23 April 2014 of the Courtof Cassatiof?
found illegitimate strip searchednvolving the systematic full removal of clothéeposedon a person
detained under specialregime pursuantto Article 41-bis of the Penitentiary ActFinally the National
Guarantornotesthat Rule54(6) and (7) of the EuropeanPrisonRulesprohibit prison staff from carryingout
any physicalexamination specifyingthat during searchesthe cavity searchedmay only be entrusted to
medicalstaff.

14.The National Guarantor recommends to carry ogearcheswith full removal of clothesonly and

exclusively in exceptional cases when there is a "wielinded suspicion" about the possession objects

that are not permitted ordangerous for tle order and safety of therison institution and not detectable
otherwise. Said searches shall not be carried onta systematic way andhallalways guarantee the right
to privacy anddiscretion, avoiding exposing the person involved to the looks of pmsofficerswho are not

required to be presenin full compliance with rule 54.4f the European Prison Rules (Rec (2006)TRey

shall never be routinely implemented

C.FURTHER RIGHTS

The space of the effective exercise of the fundamental rights efghrson is extended up to the limits
establishedby the security requirements thare at thebaseof the special detention regime, as we have
remembered in thereviousparagraphof this Reportand according to the precise indications dictated
from the jurisprudence of the ConstitutionaCourt which are substantiateth the statementthat the
measures adopted "camot consistin restrictions ofthe personal freedom further than those already
inherent in the detention" and "different from those attributébto the purpose of order and security of the
ministerial provision \ith a relationship of congruity®®

63 Some womendetay SR 4 [ Q! ljdzAt | LINA&A2y RSOfINBR (KIG GKS A0GNARLI &SI
section, close to the dress storage and before many women prison police officers.

64 Constitutional Court, ruling of 18ovember2000 ro. 256.

65 Court of Cassation, First penal sectiprigementno. 20355/2014of 23 April 2014.

66 Constitutional Court, rulingm376/97 and recalls to previous judgementss.349/1993, 410/1993, 332/1994.


https://it.pons.com/traduzione/inglese-italiano/The
https://it.pons.com/traduzione/inglese-italiano/Constitutional
https://it.pons.com/traduzione/inglese-italiano/Court
https://it.pons.com/traduzione/inglese-italiano/on
https://it.pons.com/traduzione/inglese-italiano/the
https://it.pons.com/traduzione/inglese-italiano/subject
https://it.pons.com/traduzione/inglese-italiano/of
https://it.pons.com/traduzione/inglese-italiano/searches
https://it.pons.com/traduzione/inglese-italiano/stated
https://it.pons.com/traduzione/inglese-italiano/that
https://it.pons.com/traduzione/inglese-italiano/last
https://it.pons.com/traduzione/inglese-italiano/resort
https://it.pons.com/traduzione/inglese-italiano/oth
https://it.pons.com/traduzione/inglese-italiano/in
https://it.pons.com/traduzione/inglese-italiano/terms
https://it.pons.com/traduzione/inglese-italiano/of
https://it.pons.com/traduzione/inglese-italiano/frequency
https://it.pons.com/traduzione/inglese-italiano/and
https://it.pons.com/traduzione/inglese-italiano/of
https://it.pons.com/traduzione/inglese-italiano/the
https://it.pons.com/traduzione/inglese-italiano/existence
https://it.pons.com/traduzione/inglese-italiano/of
https://it.pons.com/traduzione/inglese-italiano/alternative
https://it.pons.com/traduzione/inglese-italiano/control
https://it.pons.com/traduzione/inglese-italiano/instruments
https://it.pons.com/traduzione/inglese-italiano/and
https://it.pons.com/traduzione/inglese-italiano/called
https://it.pons.com/traduzione/inglese-italiano/for
https://it.pons.com/traduzione/inglese-italiano/a
https://it.pons.com/traduzione/inglese-italiano/progressive
https://it.pons.com/traduzione/inglese-italiano/reduction
https://it.pons.com/traduzione/inglese-italiano/of
https://it.pons.com/traduzione/inglese-italiano/such
https://it.pons.com/traduzione/inglese-italiano/searches
https://it.pons.com/traduzione/inglese-italiano/ntil
https://it.pons.com/traduzione/inglese-italiano/they
https://it.pons.com/traduzione/inglese-italiano/are
https://it.pons.com/traduzione/inglese-italiano/completely
https://it.pons.com/traduzione/inglese-italiano/replaced
https://it.pons.com/traduzione/inglese-italiano/In
https://it.pons.com/traduzione/inglese-italiano/addition
https://it.pons.com/traduzione/inglese-italiano/of
https://it.pons.com/traduzione/inglese-italiano/April
https://it.pons.com/traduzione/inglese-italiano/of
https://it.pons.com/traduzione/inglese-italiano/the
https://it.pons.com/traduzione/inglese-italiano/Court
https://it.pons.com/traduzione/inglese-italiano/of
https://it.pons.com/traduzione/inglese-italiano/Cassation
https://it.pons.com/traduzione/inglese-italiano/found
https://it.pons.com/traduzione/inglese-italiano/illegitimate
https://it.pons.com/traduzione/inglese-italiano/imposed
https://it.pons.com/traduzione/inglese-italiano/on
https://it.pons.com/traduzione/inglese-italiano/a
https://it.pons.com/traduzione/inglese-italiano/person
https://it.pons.com/traduzione/inglese-italiano/detained
https://it.pons.com/traduzione/inglese-italiano/nder
https://it.pons.com/traduzione/inglese-italiano/special
https://it.pons.com/traduzione/inglese-italiano/regime
https://it.pons.com/traduzione/inglese-italiano/pursuant
https://it.pons.com/traduzione/inglese-italiano/to
https://it.pons.com/traduzione/inglese-italiano/Article
https://it.pons.com/traduzione/inglese-italiano/41-bis
https://it.pons.com/traduzione/inglese-italiano/
https://it.pons.com/traduzione/inglese-italiano/Finally
https://it.pons.com/traduzione/inglese-italiano/the
https://it.pons.com/traduzione/inglese-italiano/notes
https://it.pons.com/traduzione/inglese-italiano/that
https://it.pons.com/traduzione/inglese-italiano/54(6
https://it.pons.com/traduzione/inglese-italiano/and
https://it.pons.com/traduzione/inglese-italiano/7)
https://it.pons.com/traduzione/inglese-italiano/of
https://it.pons.com/traduzione/inglese-italiano/the
https://it.pons.com/traduzione/inglese-italiano/European
https://it.pons.com/traduzione/inglese-italiano/Prison
https://it.pons.com/traduzione/inglese-italiano/Rules
https://it.pons.com/traduzione/inglese-italiano/prohibit
https://it.pons.com/traduzione/inglese-italiano/prison
https://it.pons.com/traduzione/inglese-italiano/staff
https://it.pons.com/traduzione/inglese-italiano/from
https://it.pons.com/traduzione/inglese-italiano/carrying
https://it.pons.com/traduzione/inglese-italiano/out
https://it.pons.com/traduzione/inglese-italiano/any
https://it.pons.com/traduzione/inglese-italiano/physical
https://it.pons.com/traduzione/inglese-italiano/examination
https://it.pons.com/traduzione/inglese-italiano/specifying
https://it.pons.com/traduzione/inglese-italiano/that
https://it.pons.com/traduzione/inglese-italiano/during
https://it.pons.com/traduzione/inglese-italiano/searches
https://it.pons.com/traduzione/inglese-italiano/the
https://it.pons.com/traduzione/inglese-italiano/intimate
https://it.pons.com/traduzione/inglese-italiano/may
https://it.pons.com/traduzione/inglese-italiano/only
https://it.pons.com/traduzione/inglese-italiano/be
https://it.pons.com/traduzione/inglese-italiano/entrusted
https://it.pons.com/traduzione/inglese-italiano/to
https://it.pons.com/traduzione/inglese-italiano/medical
https://it.pons.com/traduzione/inglese-italiano/staff

In this contextsomerestrictions found by thélationalGuarantorin variousprison establishmentproved

to beevenmore rigoroughan the rules dicted by the circulars of the Prison Administration Department
and, in particular, the lasif 2 October 2017, m 3676/6126 Theyappearto be unjustified and, in some
cases, of a particularly afflictive tenor becaukey affectthe exercise obome fundanental rights such as
the right to defense to information, to health,to privacy in situations and persorfakts.

C.1.The documentation of their judicial documents

The full exercise of th@alienable right of defense cant ignore the direct acceds/ the detained person to
the judicialdocuments and their complete knowledge.

As is well known, the judicial events affecting the persons subjected to the regime referred to in Article
41 - bisof the Penitentiary Act naturally concerning facts of orgaed crime, are accompanied by a
compendium of acts of particulaxtent. Moreover, the direct reading of the acts constitutes an essential
and indispensable element of the exercise of the right of defense for every person involved in lautial

is paticularly so for those who are subjeit the possibility oparticipation in the audiencesnly by
videoconference and to the objective difficulty of dialogue viite defendergdue to their general distace

from the places of detentiontypicalof the gecial detention regime.

Thelargesize of the procedural acts involves, in most cases, the fact that they are reproduced on computer
readabledevices rather than in paper: the availability of such digital media, reading tools and, finally, time
for consutation that is not removed from those intended ftiie enjoyment ofother fundamental rights

such as those dfocialisatioror permanence in the open aithey necessarily integrate the exercise of the
right of defense in iteverall complexity

Onthe contrary, theNational Guarantofound, in the practices of sonm@ison institutionslimitations that

were challenginghe enjoymentof this right. In some cases, thack of availability of reading devicesarly

with no internet connectionenvisagedin accordance with the aforementioned circutdr2 October2017,

for cases in which it is necessary to view the documents for a longer time than that available for theause of
deskcomputer outside the detentionoom?®’; in others thecalculationof time dedicated to theconsultation

of documents on thedesk computer placed in a special roaim be reduced from the time dedicated

to socialisatioractivities or toyard time®

With respect to these practices, the National Guarantor only express idisageementand, consequently

15. recommends all practices that restrict the consultation of procedural documents be interrupted
andthe possibility of consultatiorbe ensured topersonsdetained under special regimes by
providingthem with technologicalreading devices in accordance with Article 14oharagraphss and 6 of
the Prison Administration circular notano. 3676/61260f 2 October 201And in any case excluding any
overlap between thetime dedicated to thereadingfrom a desk computewith the time reserved for other
activities taking place outside the detentioroom.

C.2.The right to information andhe preclusionamposed

Within the wide scopethat refers to theexercise of the right to informatiorthere aresituationsthat are
connected with theight of defense, as they include the trial proceedings ofghsoner.

The National Guarantor, although aware of the restrictions on the purchase of the local
newspapersestablished in article 19 of samrcular camot avoid but to point out thatsome practices
established by the circular notee stronglyquestionable, through theroad implementation oprohibitions
andcensorshipsvhich even overcome those theprovided.

67 Article 14.1(5)(6)
68 This practice has been implementedy fexample, at Sassari prison and the National Guarantor has recorded during its visit
conducted in November-3, 2017.



It has been reported, in fact, that in sorpeison$® persons who are in spetieegime are not providedith
press articles or publications thate not directly deaing with the prisoner or their caséut which have an
overall referace to the fight against orgar@d crime or the cultural and s@ticontext in which it develops
this also determinethe elimination ofessayistic contributionpages othe dailyand weeklynewspap
ersthat somehowconfigure the set of elements that the constitutional right to informatisrsafeguarding

16. The NationalGuarantorrecommendshat preclusions in purchasing and having availability of the press
and of publicationsbe notextendedin such a way as to affect the effectivaccess to information.

C.3.The right to health

The primary quality of health protection is such that it does atlow exceptions of any kind, even
remembering that the Constitution, in its clear and complex lexicon, uses the adjective "fundamental” only
to implythis rightin its article 32. Theuestion, however, invests not only the guarantee of adequnetaith

care but also themplementationof general conditions of healtin detention

With regard to this secondspect the remarks and recommendations already proposetthéparagrapiof

this Reportrelevantto the material conditions of theinits accommodatingprisoners subjected to the
41- bisregimé€® and the fact that structural problems, such as obstacleggwsor insufficient access to air
and light in thedetentionrooms andspaceshave a greater impact on the overall structure must be kept in
strict aonsideration of the individual's health the more he has to deal with very $em¢encesas ighe case

of the prisoners we are dealing with.

With regard to the firsaspectand, therefore, to the need for the sections assigned to the special regime to
be provided with a health care service adapted to the general and particular needs of the detainees, it should
be noted that the general principles and erita dictated by article 11 of the Penitentiary Aeten in its new

and recent formulation, are natally extended to theantire prisonpopulationwhatever its specificlassify

cation andappliedregime: after all, the sameircularof the Prison Administration Department includes and
confirms the guarantee of essentiahd indispensabléhealth care urts, while adaptingheir realisation to

the particular security needs

In this framework of principles, i$ totallydiscordantthe practice, found in somprison institutions not to
give rise to the translationf the person detained in external plac@f care, or to delay it, due to the
unavailability of personnel to be applied to thastodialservice.

This critical aspect is manifesteth more serious terms in the territories lackirgf Intensive Care
ServicegSi) for persons detained under spetieonditions: this is the case in Sardinia, where there is no
Saito be used to protect their healtR, since thatat Sassarprison- originally structured for this detained
population- has recently been transformed into a psychiatric observation cemétlae only otheiSai in the
Region, which is locateat CagliardUta prisonis reserved for the medium securipyison population Here,
therefore, the two combinedhortages that of dedicatedstaff for the surveillancein external healthcare
placesand that of a Saifor the particular detentionregime, determine the substantial absence of an
adequate health care service for people subjecteth®s41- bisregime The National Guarantor, therefore

17.recommendsthat Intensive Care ServicgSai)be immediately activatedin the prison institutionsand
local areaswhere they are still missing. They shall be organised respondto the needsof health
protection of people held undeithe 41- bisregime, through the sign of necessary protocols with local
health authorities. It also recommends thathe implementation oftransfersto external places of care for
people in need of diagnostiexaminations or treatments that camot be carried out in prisorbe strictly
observed

89 For example, at Tolmezzo prison, according to what has been recorded during the visit conducted on 13 July 2018.
70 See above Recommeation no.9.

"L Articles 23, 23.1, 24.

2 Report to the regional visit in Sardinial® November 2017.



C.4.The right to privacy

The partcular demands of security and surveillance dictated by4fhebisregime must find compatibility
lines with the protection of personal privacy, particularly whigxey deal withsituations involing the
individual's privacyFirst of all, it shall referotthe need to preserve somearts of the celfrom the direct
sight of others: thisieedhas not beerobserved where cameras are placed in famitary services of cells as
20aSNWSR Ay (i KtRoneReBiBbBONGGIS R | NB | ¢

Furthermore, the person'gght to privacy must be a guiding criterion in the executiomhady searches, as
dictated by the European Prison RufgRec (2006) 2)

Inthis contextthe NationalGuarantor feelscompletely incompatible with the right to privacy and, at the
same tine, the full exercise of the right to health protection, the presencepason police officersluring

medical visits as a standard practice and not as a consequence of a specific request from the doctor in an
equally specific and detailed cadéhis practe, found inseveralvisited establishment¥', is carried out

either with the direct presence in the room in which the visit takes place or with the presence on the door of
the roomso ago allow anyway to hear the conversation between the patient anddbetor. Remembering

that visual control is allowed and auditory control is forbidden, except in specific exceptional cases and at
the request of health personndghe National Guarantor requests that this practice be dismissed urgently,
both to protect the privacy of the person and to protect the State compared to possible international
sanctions on this point

The seriouslamage tothe relationship of trust between doctor and patient, consequent to iactice
constitutes a further reason for makingeatdescribed methods of surveillance absolutely unacceptable.

TheGuarantorreiterates that the measures must necessarily protect all the actors involvedidtter, the
custodial staff, the other operators, the detained persowsth even more disappointent, he was able to

see that this practice was implemented in someson institutionsalso during psychiatric visith this
regard, he recalled that serious situations thatlhaccurred a few years ago in a pris@rhich were clearly
censured by the Prident of the local Supervisory Court, had led Italy to the risk of condemnation by the
Court of Strasbour

With regard to the differenaspectghat affect the protection of the right to privacy, therefore:

18. the National Guarantorecommendsthat :

- the cameras located in the bathrooms of the detention roorase deactivated or at leasscreenedn
order to guarantee the confidentiality in the performance of their physiological functions

- medical examinations are carried out in corti@nce with the principles otonfidentiality and protection
of the relationship between doctor and patient, excluding the presencepooximity of prison staff
unless in circumstantial cases and following a specific and equally detailed request by thighhesre
professional providing for external and exclusively visual control methods, as it can be achieved by
providing the doors of theR2 O 2 NRA NR2Y GAGK | GAYyR2¢

In addition to providing descriptive elements that may be ustfithe Department of Rson Administration
responsiblefor the structures visitedthis Reportaims to provide elements of analysis for the improvement

of the conditions of implementation of deprivation of personal liberty and the conditions of those who work
in this delicate setor. The Report therefore contains analyzes and recommendations, pursuant to Article 7,
letter f, of Decree Law 146/2013, converted into Law 10/2014.

TheNationalGuarantorasks that these recommendations be answered, indicating the actions taken, those
envisaged or arguing those not initiatedithin thirty days of receipt of the Reportt will be the

73 Rule54.4: Persons being searcedainot be humiliated by the searching process.
74 At Cuneo prison, at Parma prison and3t at Rome Rebibbia prisBn | & [ Q! htGsssati priddNA & 2 v T
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responsibilityof the CentralAdministrationto transmit to theLocal Authorities the Report, highlighting the
parts that indicate actions of local compeeice.

On the specific subject of this Report, the National Guarantor renews its willingness to continue with the
"Working Table" long since started with the Penitentiary Administration.

In presenting the Report, thé&lational Guarantorrecalls that every \8it and every intervention represents
an element of collaboration with the Institutions and takes the opportunity to underline once again the
profitable collaboration of the Office with the Administrations involved:he Report will be made public
on the website of theNational Guarantorwithout any indication of names not earlier than thirty days from
the sending to the Administrations responsibl&ny comments and responses received will also be made
public, together with the Report.

Rome,7 January 2019

Mauro Palma



