
Recommendations, like Standards, are a powerful tool 
because they have a bearing on not only the way to act, but 
also the way to be, with regard to the culture that underpins 
choices and actions. For this reason, we wanted to engage in 
an exchange with organised civil society on this text before 
its publication. We are publishing it now so that it can 
become the shared heritage of a culture of rights that needs 
to be continually nurtured and built upon. This need is 
even greater at a moment in which the language of “hatred” 
seems to be increasingly gaining strength, even in public 
discourse. 
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One year after the publication of the National Guarantor’s first collection of Re-
commendations - then relevant to the enforcement of adult sentencing - we 
have finished the drafting of the second volume of Norms and Normativity, 

now dedicated to the deprivation of liberty of migrants. The places and contexts here 
considered do indeed differ from those dedicated to prison custody, as well as the rea-
sons behind the decision to deprive a person of their basic right to move freely on the 
Italian territory, and be entitled to decide for one’s own time or actions. A severe deci-
sion, we should never feel tired to remind, to be used only as a last resort that is when 
there are no other viable solutions. This principle has often been invoked for sentence 
enforcement; it should thus all the more be called upon in the case of the detention 
of migrants, that is, people who have either not committed any crime, but have only 
violated administrative regulations by having entered or residing in Italy illegally, or 
have already served their sentence for the crime committed. 
Yet, the exceptional nature of the administrative detention of migrants has been less 
considered and the deprivation of liberty is increasingly becoming the main appro-
ach, the principal provision giving way to the forced removal of foreign nationals. It 
is no longer an extraordinary measure, but rather the rule. Thus, the time spent in 
administrative detention becomes longer and the places where the measure is enfor-
ced varied in terms of number and typology: these are still places where people are 
deprived of liberty. 
Of course, if we look at the number of those who have been detained in the Immigra-
tion Removal Centres (CPR) in 2018 – that is 4,092 – we can tell of very small num-
bers. Yet, they are not, if we consider that 1,768 migrants – that is little more than 43% 
of the total, were effectively repatriated. A very small number, both in terms of budget 
and human standpoints. The number of those who entered the hotspots was higher: 
13,777. However, this is nothing in comparison with the size of arrivals registered in 
the past years, which peaked at 65,000 in 2016. Nevertheless, there are faces behind 
every number, behind every single digit, such as those represented in the mural in 
Lampedusa that we have chosen as the cover image for this book. These are people 
and living humans carrying hopes and dreams, disappointments and pains, joys, de-
spair and suffered abuses, lost or regained dignity. All is behind those numbers, which 
are unable to tell and almost ignore their reality. These lives and hopes have overcome 
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the waves and the depths of the Mediterranean Sea only to be dashed against the walls 
of an entry ban, a pushback or an expulsion. Prolonged stays in the hotspots, deten-
tion in the CPRs, irregular forced permanence on ships from which it is not allowed 
to disembark even if the dock is at very short distance. All that happens speaks of a 
complex problem, of the migrants’ difficulties, of the necessity for monitoring and 
supervision to be undertaken by guaranteeing institutions, which are committed to 
continually improving protection. 
The following pages deal with said worlds, lives and places. The Recommendations 
- collected and systematised in the volume - are the result of the visits conducted by 
the National Guarantor to the places of deprivation of liberty, of the private interviews 
held with some detained persons and operators, and of the analysis of the collected 
documents and papers. They are not, therefore, the result of an abstract and theore-
tical elaboration: rather, they are rooted in the confrontation with the reality obser-
ved in its complexity and in the plurality of perspectives offered by detainees and by 
those who, for different reasons, work there. The work has been carried out without 
seeking easy and dangerous simplifications: we have been always guided by the prin-
ciple of the protection of the human rights of every person, in particular of the indivi-
duals most vulnerable.
Though focusing only on the deprivation of liberty of migrants, the text has a com-
plex structure, as does the world it examines. Acting along its mandate as National 
Preventive Mechanism (NPM) under the Optional Protocol to the UN Convention 
against Torture, the National Guarantor has in fact visited and monitored the places 
of deprivation of liberty recognised as such on the basis of a detention order, being 
subject to possible appeals before a judicial Authority, as our Constitutional Charter 
and the European Convention for human rights prescribe. In addition, the National 
Guarantor has visited those places in which people are de facto detained, when they 
are made unable to decide of their own movements and actions: for example, the irre-
gular places of detention such as the rescue ships. Moreover, the supervision has been 
also extended to the aircraft used in forced return operations, based on the National 
Guarantor’s designation as monitoring body during forced return operations. Thus, 
the Recommendations have been divided into three sections: one relating to the de 
iure deprivation of liberty, one for de facto deprivation, and one relating to forced re-
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patriation flights. These represent three different worlds that the National Guarantor 
has observed and analysed, visiting all the Centres multiple times and monitoring 
all the phases of the procedures for returning migrants to their country following an 
expulsion or deferred refoulement.
These three collections of Recommendations are therefore presented to all the actors 
involved: first of all, to the Institutions with which the National Guarantor collabora-
tes to continuously increase the levels of protection of the rights of each person, but 
also the Authorities running the Centres, the judges of the peace (giudici di pace), the 
lawyers, the civil society, the academic and research bodies. They serve to trace a sha-
red pathway towards an even greater awareness of the critical aspects these specific 
forms of deprivation of liberty entail in Italy and towards the construction of a system 
capable of maintaining the legality, security and rights of every person untouched. 
Nevertheless, this is not enough, especially in light of the social and political rele-
vance that administrative detention is assuming in Italy and beyond, with inevitable 
repercussions on the general culture of our country. In addition to the collection of 
Recommendations, the National Guarantor has gone a step further by preparing the 
Standards for the deprivation of the liberty of migrants. This is an instrument based 
on the experience of direct observation, during unannounced visits to the Centres, 
conducted by an external competent body, though one that is not directly involved. 
An institution which is next but far enough not to fall into the habits of everyday life, 
which is acting in a preventive and non-reactive manner, in a spirit of collaboration 
among State Institutions while maintaining its overall independence. 
The administrative detention for migrants is a reality in Italy. Even if its figures, as 
mentioned above, may seem small compared to those relating to penal enforcement, 
for example, unlike the latter, places and contexts where administrative detention is 
enforced are much less ‘protected’. In fact, its daily life and safeguarding provisions 
have not yet been the subject of detailed rules and regulations, nor is there a judiciary 
body called upon to watch over in a systematic way what happens inside the facilities 
and receive complaints about the single aspects of its enforcement. Similarly, the or-
ganised civil society has a hard time entering them, as does the world of the media. 
Moreover, as the Centres’ daily activities are managed by a private body — which has 
often built up experience in the non-profit sector — the National Guarantor has con-
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sidered paramount to step beyond its Recommendations by drafting some standards 
on administrative detention, stimulated by a similar work being undertaken within the 
Council of Europe to which the National Guarantor offered its collaboration. The-
se are rules aiming at preventing any violation of rights or any possible abuse. They 
prevent crystallised and degenerative situations. They intervene before decisions are 
made that may have irreparable consequences on detained people. 
Defining rules, in the context of deprivation of liberty, is certainly nothing new. There 
are, for example, the Minimum Rules for the Treatment of Prisoners adopted by the 
UN in 1957, modified in 2015 now called the Nelson Mandela Rules, the European 
Prison Rules, first adopted in 1973 by the Committee of Ministers of the Council of 
Europe, subsequently amended in 1987 and in 2006 and integrated in 2012 by the 
Recommendation concerning foreign prisoners, or even the standards established by 
the Committee for the Prevention of Torture of the Council of Europe. This is the 
natural context where the National Guarantor’s standards flourished, though much 
attention was paid to the Italian environment. 
Perhaps, some people may think that the lack of a sanctioning power is making the 
National Guarantor weaker, a body capable “only” of making Recommendations and 
proposing rules. We believe it is exactly the other way round. Recommendations, like 
Standards, are in fact a powerful tool: they have an impact not only on the have-to-do 
approach, but also on the how-to-be methods, hence on culture, which is fundamen-
tal in choices to be taken and actions to be carried out. For this reason, we wanted 
to engage in an exchange with the organised civil society on the present text before 
its publication. We are now publishing it so that it can become the culture-of-rights 
common heritage: this is a culture that needs to be constantly encouraged and develo-
ped especially in these times when the language of “hatred” seems to be increasingly 
gaining strength, even in public speeches.

Daniela de Robert
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A. De iure detention 
of migrants  

First, it is necessary to look at the administrative detention phenome-
non in Italy from a statistical perspective: between 2015 and 2018, ap-
proximately 17,000 people were housed in dedicated facilities. The 

phenomenon concerns migrants without a regular residence permit to be 
returned to their country of origin or asylum seekers held in the Immigration 
Removal Centres (CPR) pursuant to legislation on international protection. 
It is not, therefore, a detention following a criminal offence, but rather for 
an administrative reason, that is the lack of a valid entry or residence permits 
(never obtained or expired and not renewed) followed by a return order. In 
said cases, the restriction of liberty is ruled by the national law concerning the 
conditions of entry and residence of Third Country citizens in Italy. It com-
plies with the European Convention on Human Rights which, under article 
5(f), provides that a person may be deprived of his/her liberty in case of “the 
lawful arrest or detention of a person to prevent his effecting an unauthorised 
entry into the country or of a person against whom action is being taken with 
a view to deportation or extradition”.

At the moment, there are seven fully operating closed facilities with a total 
capacity of about 750 places. They were provided for by Law No. 40 of 6 
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March 1998 and are known as Immigration Removal Centres, though they 
were differently called over time.1

The deprivation of liberty in said Immigration Removal Centres where people are 
hold in view of their repatriation is considered a de iure detention provided for and 
established by an Act and, as such, it implies some guarantees, including the judi-
cial review relevant to its validation and any possible extensions.

In this regard, it should be pointed out that the establishing Law sets out that the 
Immigration Removal Centres are identified or established by decree of the Min-
ister of the Interior, in agreement with the Minister of Economy and Finances. 
From this, it follows that the quantity and quality of the aforementioned Centres is 
given by the Law so to allow the National Guarantor and other supervisory bodies 
to conduct their monitoring visits to these sites in compliance with their mandate 
established by Law. It is useful here to recall that the supervisory power over the 
respect of the human rights in such facilities rests with the National Guarantor also 
in its capacity as National Preventive Mechanism (NPM) for the prevention of tor-
ture pursuant to the UN Optional Protocol to the Prevention of Torture (OPCAT).

Recently, a new Law has been adopted which is actually undermining the supervi-
sory bodies’ “regulatory predetermination” by giving the possibility to extend the 
administrative detention scope to other places which were generally called suitable 
places, thus making effective monitoring impossible. This issue will be discussed 
hereinafter in this publication. 

Up until today, the National Guarantor has published two reports on the status of 
the Immigration Removal Centres in Italy: in June 2017 and in September 2018, 
both available on its website.

This section contains the main recommendations expressed by the National Guar-
antor following the visits carried out from 2016 to 2018. These are recommen-
dations concerning the facilities and their use in terms of material and hygienic 
conditions, rooms and common spaces; recommendations on the quality of life in 
detention, security, and protection of the fundamental rights (right to information, 
right to receive legal assistance, right to health, right to communication, right to 

1.  New name given to the Immigration Detention Centres (CIE) following the changes made by Law No. 13 
of 17 February 2017.
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property and privacy). Moreover, we included recommendations on the protection 
of minors in terms of age assessment, as well as the need for such facilities to have 
adequate standards of transparency and accountability.

If ever a comparison with the material conditions and quality of life in prisons is 
likely to be made, the evaluation report on the Italian Immigration Removal Cen-
tres, after some visits conducted to one or more facilities, is showing us that pris-
ons, paradoxically, offer better life and material conditions and respect for human 
rights than the administrative detention centres.

In this framework, the Decree-Law No.13 of February 2017, converted by Law 
in April of the same year, provided for a programme of scheduled new openings, 
namely one CPR per region, and established their main structure: a limited capaci-
ty, a location close to inhabited areas and communication routes, their compliance 
with the respect for the dignity of the detained persons, their being subjected to the 
National Guarantor’s monitoring activity.

On a practical level, it shall be pointed out that after two years – from the Law com-
ing into force –, three new centres have been opened2:
- Bari, operational since 13 November 2017;
- Palazzo San Gervasio (Potenza), operational since 12 January 2018;
- Trapani, operational since 24 September 2018.

What we know about these new openings does not let us hope for the best, both 
in respect of their structure (the chosen facilities are, in fact, former administrative 
detention centres left abandoned or, in some cases, former prison institutions) and 
of their closeness to residential zones or communication routes.

Thus, an approach that is substantially oriented towards the security aspect of the 
phenomenon is still paramount. No consideration of the fact that the majority of 
those in administrative detention do not have a criminal background, but are es-
sentially in a situation of administrative illegality. This circumstance should en-
courage both justices and law-enforcement officers thus employed to compensate 
the deprivation of liberty with detention conditions different from those which can 
be found in a prison institution.

2.  While this publication is about to be released, the Ministry of the Interior has given notice that, as of 6 
March 2019, the men’s section of the CPR of Ponte Galeria in Rome will once again be operational.
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Indeed, it should be reaffirmed the principle that a clear division shall be made be-
tween administrative and criminal detention when enforcing migration policies.

Nonetheless, as previously mentioned, the recent Decree-Law is destined to fur-
ther and more deeply change the horizons of administrative detention in Italy. The 
Decree, known as the “security decree”, makes administrative detention a key in-
strument in governing the migratory phenomena with worrisome backlashes on 
the general system of protection of the migrants’ rights, whether they apply for 
international protection or not. It opens to new circumstances when administra-
tive detention can be admitted and to new places of detention. It also expands the 
maximum duration of the migrant’s administrative detention. 
As for asylum seekers, the “security decree” provides for the possibility to detain 
them in special areas within the hotspots and in the first reception centres for the 
time strictly necessary to ascertain their identity or citizenship. In any case, for no 
more than 30 days.

If in the given 30 days their identification was not made possible, they can be fur-
ther detained in the Immigration Removal Centres (for defining their identity or 
citizenship) for up to 180 days, for a total of 210 days of detention. 

In the legal provision, the legislator is also ratifying the National Guarantor’s ac-
cess to all facilities detaining migrants for identification purposes thus reaffirming 
the intervention of a monitoring mechanism that – prior to the decree-law – already 
had the powers needed to exercise its mandate, moreover, in broader terms.

Furthermore, the decree has expunged any reference to the humanitarian 
protection as a general category, and has introduced a list of cases which may 
foresee the possibility to obtain a temporary residence permit for humanitarian 
reasons. Although this provision is not directly linked to administrative deten-
tion, it is also true that in the last few years about 25% (down to 21% in 2018) 
requests of protection having processed by granting of a residence permit for 
humanitarian reasons. Thus, the removal of this permit will automatically gen-
erate a situation of more or less automatic illegal conditions of migrants arriving 
to Italy starting from 4 October 20183, and they will be likely considered for 
repatriation after being detained. 
With regard to migrants who are not asylum seekers, their stay in the CPRs is 

3.  Court of Cassation, 1st Civil Division, No. 4890 of 23 January 2019 (filed on 19 February 2019).
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extended from 90 days to 180 days.
Moreover, the law is again increasing the number of places to be used for the tem-
porary and forced stay of third country nationals for the purpose of expulsion. In-
deed, where there is no availability of place in the CPRs, the court can substantially 
authorise the temporary stay of foreign nationals in other suitable facilities made 
available to law enforcement authorities for no longer than four days. If the need 
persists, the court can authorise an additional two-day stay in suitable premises 
made available to Border Police until the foreign national’s removal –  in any case, 
for no more than 48 hours after the hearing; in total, the person may be held for six 
days before their final expulsion (48 hours + 48 hours + 48 hours).
Thus, the list of said places of detention may become unlimited: they are described 
for their general suitability, which is not previously determined and its control 
is basically entrusted to the Public Administration and abstractly subject to the 
Court’s close examination.
In practical terms, it is fundamental to avoid the risks of arbitrariness inherent in 
the law by proceeding to the preliminary definition of objective parameters of suit-
ability of said facilities. Parameters which shall be established following the existing 
European and international standards addressing in particular the topic of foreign 
nationals’ administrative detention and, in general, of all ‘places of detention’.

Furthermore, regardless of how the notion of suitability is defined (a question 
which is anything but secondary of course), it is necessary that the political-admin-
istrative authority responsible for these places makes the complete list of the prem-
ises identified after the assessment of suitability available to the public, so that the 
supervisory bodies can conduct their independent monitoring activity.

Many more doubts have been formally expressed by the National Guarantor re-
garding the “security” decree, for example about the extension of the detention 
in the CPRs up to 180 days, whose effectiveness on a likely repatriation is contra-
dicted by statistical evidences that show how much the possibility of repatriation 
is independent from the time variable. Detention, therefore, acts as a deterrent to 
migration flows while offering a perspective of potential suffering to those who are 
deprived of liberty. This becomes the real goal. And the administrative detention, 
which is itself “exceptional”, cannot be subject to this purpose.

[Massimiliano Bagaglini]
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A.1 Protection of rights

Migrants deprived of their liberty, whatever is the name of the detention fa-
cility, shall always be able to exercise a trinity of rights: the right to access a 
lawyer, the right to access a doctor, and the right to contact relatives or third 
parties of their own choice to inform them of their situation.
(Report to Parliament 2017)

A.1.1 Non-refoulement

The National Guarantor recommends that 
police officers in the CPRs have knowledge 
of the intention to access the international 
protection procedure in a timely manner 
and that, in any case, a foreign person who 
has expressed such a desire be immediately 
issued a written receipt attesting to the dec-
laration expressed in this sense.
(CPR thematic report February-March 
2018)

“Return Handbook” attached to 
Commission Recommendation (EU) 

2017/2338 of 16 November 2017: 
If removal becomes unlikely (for instance 

because of a likely permanent non-refoule-
ment issue), third-country nationals must be 
released in accordance with Article 15(4) of 
the Return Directive. If the non-refoulement 
issue is only of limited and temporary natu-
re (for instance a credible diplomatic assu-

rance from the country of return is likely to 
be issued shortly or the returnee is tempo-

rarily in need for vital medical treatment 
which is not available in country of return), 
detention may be maintained if there is still 

a reasonable prospect of removal. 
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A.1.2 Right to health care

The space in front of the overnight room of 
the building block used for isolation in the 
Turin Centre is a small concrete walking 
courtyard totally covered with metal mesh. 
The National Guarantor recommends that 
the people assigned to the rooms used for 
medical isolation in all Centres, compatibly 
with their own health conditions, be able 
to take advantage of daily open-air spaces 
of a size appropriate to permit walking and 
exercising, without having their view of the 
sky obstructed. It is also recommended that 
in the Turin Centre the entrance gates to 
the courtyards be opened for a few hours a 
day, in order to permit detainees to enjoy a 
greater space for exercise. 
(CPR thematic report February-March 
2018)

Having noted the lack of reports of any inju-
ries for any reason detected during medical 
examinations at the CPRs, it is recommend-
ed that a registration book be created in 
which injuries to either guests or operators 
are systematically reported. This registra-
tion book is of particular importance in the 
event of complaints or suspected ill-treat-
ment.
(CIE and hotspot thematic report 2016-
2017)
(CPR thematic report February-March 
2018)

“Guidelines for the planning of assis-
tance and rehabilitation interventions 
as well as for the treatment of mental 
disorders among individuals with ref-
ugee status and subsidiary protection 
status who have suffered torture, rape 
or other serious forms of psychological, 
physical or sexual violence” adopted by 
decree of 3 April 2017 of the Minister 
of Health:
EU Directive 2013/33 obliges the States to 
make an individual assessment of the spe-
cific reception needs of vulnerable people, 
including victims of torture and serious 
violence. This assessment must be made at 
each stage of the procedure and also where 
the vulnerability condition emerges after 
the conclusion of the procedure. Specific 
indications must therefore be applied in re-
lation to the different contexts of reception 
or presence in Italy including the Immigra-
tion Removal Centres (CIE) where the very 
condition of deprivation of personal liberty 
and forced cohabitation with other people 
in an extremely tense context constitute 
highly traumatising factors, the effect of 
which can be extremely pervasive on the 
condition of the subject who has already 
experienced torture or extreme violence. It 
should be emphasised that torture can very 
often not be immediately detectable and 
it is necessary that the reception system be 
structured so that all the subjects involved 
in various capacities in taking care of the 
person (doctors, cultural mediators, psy-
chologists, social assistants, legal operators, 
etc.) cooperate to facilitate the surfacing of 
vulnerabilities.
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A.1.3 Victims of trafficking

The National Guarantor considers of ex-
treme and fundamental importance the 
cooperation achieved in the Ponte Gale-
ria Centre in Rome with the associations 
working against trafficking, who, as report-
ed and confirmed by the guests, are regu-
larly present at the facility. It recommends 
that similar cooperation be promoted in all 
the Centres and hotspots.
(CIE and hotspot thematic report 2016-
2017)

A.1.4 Right to be informed, 
to understand and to be 
understood

One of the fundamental rights of every per-
son forced to live in a facility deprived of 
liberty, governed by a system of rules, is the 
knowledge of the rules themselves and the 
possibility of having certainties about what 
is allowed and what is forbidden in one’s 
daily life, as well as having knowledge of the 
reasons for the possible prohibition. In the 
CPRs visited, the flow of information con-
cerning rules, rights and duties appeared to 
be lacking. Therefore, the National Guar-
antor recommends that all the CPRs give 
comprehensive information to the people 
hosted about the rules that govern life with-
in the Centre, in a way that is understand-

Report on Italy by Greta (Group of 
experts on Action against Trafficking 

in Human Beings) published on 30 
January 2017

Greta once again urges the Italian 
authorities to improve the identification of 
victims of trafficking among migrants and 
asylum seekers, including by: - setting up 
clear, binding procedures to be followed 

and providing systematic training of 
immigration police officers and staff 

working in first aid and reception centres 
(CPSA or hotspots), accommodation centres 

(CDA), identification and expulsion centres 
(CIE) and centres for accommodation 
of asylum seekers (CARA); - providing 
operational indicators to all frontline 

staff to enable them to effectively and 
proactively identify victims of trafficking; 

- strengthening multi-agency involvement 
in victim identification by introducing 

a National Referral Mechanism and 
further involving NGOs and international 

organisations in the identification of victims 
of trafficking, including by giving them 
expanded access to hotpots, reception 
centres and CIEs. In this context, Greta 

welcomes the fact that the Territorial 
Commission for Recognition of International 

Protection in Rome has involved the Ngo 
BeFree in asylum interviews of Nigerian 

women and considers that the Italian 
authorities should extend the practice of 

involving specialised NGOs; - ensuring that 
there are appropriate facilities for holding 

confidential interviews with a view to 
identifying victims of trafficking in hotspots 
and other places where asylum seekers and 

migrants are held.
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able and accessible to them, through the definition and dissemination of a 
Regulation translated into the different languages of the people there housed.
(CIE and hotspot thematic report 2016-2017)
(CPR thematic report February-March 2018)

Information regarding the basic rights of the persons detained should be pro-
vided with the utmost effort at being communicative and explanatory, without 
being satisfied with the mere posting of a long list of rights, even if articulated 
and detailed, which is hard to assimilate by those who have just entered the 
facility. The National Guarantor recommends improving the communication 
of basic rights to people entering the Centre, providing, for example, graphic 
simplifications that can be immediately recognised and understood, at least 
for the minimum guarantees they are entitled to exercise.
(CIE and hotspot thematic report 2016-2017)

The National Guarantor recommends providing for a written translation, in 
a language understandable to the foreign person concerned, of all the forms 
and documents pertaining to the procedures that concern him, avoiding a de-
mand for the signing of documents written only in Italian.
(CIE and hotspot thematic report 2016-2017)

A.1.5 Right to complain

The National Guarantor recommends that 
a procedure for making complaints before 
an independent Authority regarding the 
conditions of detention in the Centres, the 
relative rules and the exercise of rights be 
established.
(CPR thematic report February-March 
2018)

Twenty guidelines on forced repatria-
tion adopted by the Committee of Mi-
nisters of the Council of Europe in 2005 
Guideline 10 “Conditions of detention 
pending removal”:
6. Detainees shall have the right to file 
complaints for alleged instances of ill-tre-
atment or for failure to protect them from 
violence by other detainees. Complainants 
and witnesses shall be protected against 
any ill-treatment or intimidation arising as a 
result of their complaint or of the evidence 
given to support it.
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The National Guarantor recommends setting up a procedure - through the 
preparation of a specific form and reporting tools - for the submission of re-
quests and complaints.
(CIE and hotspot thematic report 2016-2017)

A.1.6 Right to privacy

The National Guarantor, in line with all the internationally recognised param-
eters in this area, considers the systematic presence of police officers during 
medical examinations unacceptable and mentions that such presence can be 
requested by health personnel in specific and precise cases and should never 
become the normal routine. The National Guarantor recommends that the 
usual practice of remote, visual and non-auditory monitoring be established, 
and that only in specific cases, at the request of the doctor, is the presence of 
police officers provided during the consultation with the doctor.
(CPR thematic report February-March 2018)

A.1.7 Freedom of communication

The National Guarantor recommends that guests be guaranteed the oppor-
tunity to make outside calls immediately, surmounting any bureaucratic/or-
ganisational difficulties that might hinder the full exercise of this right.
(CIE and hotspot thematic report 2016-2017)
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A.1.8 Protection of property

To protect the property of detained persons, the National Guarantor recom-
mends that a receipt be issued listing all personal property turned in at the 
time of admission that is not permitted to be kept inside the Centre.
(CIE and hotspot thematic report 2016-2017)

The National Guarantor recommends adequately furnishing the living quar-
ters of the guests of the Centre of Rome by providing individual shelving/
cabinets for storing personal effects that may be locked by users. 
(CIE and hotspot thematic report 2016-2017)
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A.2 Protection of minors

Having verified that the social-medical assessment of the age of three detained 
persons was carried out outside the procedure established by law, without the 
involvement of the Public Prosecutor who, as of 6 May 2017, is the sole person 
designated to carry out the procedure for these checks according to the guar-
antees that the standard itself defines, the National Guarantor recommends:
• the full application of the law of 7 April 2017 No. 47, setting out “Pro-

visions regarding the protection measures for unaccompanied migrant 
minors” in order to ensure full protection for unaccompanied minors or 
those presumed to be such, according to the principle of favor minoris, as 
defined by the law which in Article 5, paragraph 2 sets out that “pending 
the outcome of the identification procedures, the reception of the minor 
is guaranteed by the appropriate first reception facilities for minors pro-
vided for by law”; 

•  that, consequently, the age assessment is carried out in accordance with 
the regulations currently in force, according to a uniform procedure that 
provides for specific provisions in the case of social-medical examinations 
and specific guarantees.

(CPR thematic report February-March 2018)

The practice observed in some CPRs of not transferring those persons for 
whom age checks are initiated to special Centres is in contrast with the re-
quirement of Article 5, paragraph 2 of the law of 7 April 2017 no. 47, which 
sets out: “Pending the outcome of the identification procedures, the recep-
tion of the minor is guaranteed by the appropriate first reception facilities for 
minors provided for by the law”. 
(CPR thematic report February-March 2018)

The practice encountered in some CPRs of ascertaining age exclusively by 
subjecting people to a wrist X-ray examination is in contrast with Article 5 
paragraphs 4, 5 and 6 of the law of 7 April 2017 no. 47 which specifies as-
sessment methods based on a multidisciplinary approach, carried out by ade-
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quately trained professionals and in a suitable environment.
(CPR thematic report February-March 2018)

The National Guarantor has detected a serious lack of implementation of the 
law with regard to the determination of the age of migrant minors, recognis-
ing the reiteration of pre-existing practices without the involvement of the 
court. It also noted the lack of awareness of the relevant provisions by both 
the police forces and the courts. Thus, the National Guarantor recommends 
all appropriate initiatives be carried out for the stakeholders, who in their var-
ious capacities come into contact with a foreign person about whom there 
is a doubt regarding the declared minority or majority age, so that these are 
fully aware of the procedure to activate for the performance, if necessary, of 
social-health checks and legal guarantees related to the protection of the in-
terested party.
(CPR thematic report February-March 2018)
(Report to Parliament 2018)
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A.3 Facilities and their use

A.3.1. Material and hygienic detention conditions

The National Guarantor recommends that all necessary initiatives be under-
taken with extreme urgency so that the toilets and showers inside the ad-
ministrative detention centres are of sufficient number to accommodate the 
restricted population, are easily and independently accessible by the guests 
without the need for assistance by the police, equipped with doors that guar-
antee the indispensable and necessary privacy of those who are using them, 
and are equipped with sufficient hot water. It also recommends that they be 
subject to regular maintenance operations so that they are always functioning 
properly and meet basic hygienic conditions, without mould and humidity.
(CPR thematic report February-March 2018)

“Return Handbook” attached to Commis-
sion Recommendation (EU) 2017/2338 of 
16 November 2017: As regards those issues 

which are not expressly regulated by the Return 
Directive, Member States need to comply with 
relevant CoE standards, in particular the ‘CPT 

standards’: the Return Directive does not regu-
late certain material detention conditions, such 
as the size of rooms, access to sanitary facilities, 
access to open air, nutrition, during detention.  
Its recital 17 confirms, however, that detainees 

must be treated in a humane and dignified 
manner with respect for their fundamental 

rights and in compliance with international law.  
Whenever Member States impose detention 

for the purpose of removal, this must be done 
under conditions that comply with Article 4 
CFR, which prohibits inhuman or degrading 

treatment. The practical impact of this obliga-
tion on Member States is set out in more detail 

in particular in: 
1) the CoE Guideline on forced return No. 10 
(‘conditions of detention pending removal’); 

2) the standards established by the CoE 
Committee on the Prevention of Torture (CPT 

standards, document CPT/Inf/E (2002) 1 — Rev. 
2013; CPT factsheet on immigration detention, 

document CPT/Inf(2017)3), addressing speci-
fically the special needs and status of irregular 

migrants in detention,
 3) the 2006 European Prison Rules (Recom-
mendation Rec(2006)2 of the Committee of 

Ministers to Member States) as basic minimum 
standards on all issues not addressed by the 

abovementioned standards; 
4) the UN Standard Minimum Rules for the 

Treatment of Prisoners (approved by the Eco-
nomic and Social Council by its resolutions 663 
C (XXIV) of 31 July 1957 and 2076 (LXII) of 13 

May 1977).  These standards represent a gene-
rally recognised description of the detention-re-

lated obligations which should be complied 
with by Member States in any detention as an 

absolute minimum, in order to ensure com-
pliance with ECHR obligations and obligations 
resulting from the CFR when applying EU law. 
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The institution of detention of migrants is 
completely extraneous to any punitive char-
acter related to criminal liability profiles of 
the person and the deprivation of liberty 
must be reconciled by the utmost reduc-
tion of the punitive aspects connected with 
a situation of detention. Consequently, the 
effort to ensure more than acceptable stan-
dards of living must be the greatest by the 
persons responsible for the facility.
The National Guarantor therefore rec-
ommends that all necessary normal and 
extraordinary maintenance operations be 
carried out at the facilities in order to sig-
nificantly raise their living standards.
(CIE and hotspot thematic report 2016-
2017)

Twenty guidelines on forced repatria-
tion adopted by the Committee of Mi-
nisters of the Council of Europe in 2005
Guideline 10 “Conditions of detention 
pending removal”:
1. Persons detained pending removal 
should normally be accommodated within 
the shortest possible time in facilities speci-
fically designated for that purpose, offering 
material conditions and a regime appro-
priate to their legal situation and staffed by 
suitably qualified personnel.
2. Such facilities should provide accommo-
dation which is adequately furnished, clean 
and in a good state of repair, and which of-
fers sufficient living space for the numbers 
involved.  In addition, care should be taken 
in the design and layout of the premises to 
avoid, as far as possible, any impression of a 
‘carceral’ environment. Organised activities 
should include outdoor exercise, access 
to a day room and to radio/television and 
newspapers/magazines, as well as other 
appropriate means of recreation. [...]
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Having checked the condition of dete-
rioration of the bathrooms at the CIE in 
Brindisi, it is recommended that an urgent 
intervention be made to restore the prem-
ises, which are smelly and have mouldy or 
deteriorated walls.
(CIE and hotspot thematic report 2016-
2017)

Having encountered seriously unhealthy 
conditions in the premises of the Ponte 
Galeria Centre in Rome, infested with mos-
quitoes and insects, the National Guaran-
tor recommends undertaking the urgent 
disinfestation and remediation of the envi-
ronments, providing, throughout the year, 
treatments at regular intervals to anticipate 
and prevent the spread and proliferation of 
mosquitoes.
(CIE and hotspot thematic report 2016-
2017)

“Return Handbook” attached to 
Commission Recommendation (EU) 

2017/2338 of 16 November 2017: 
No detention for public order reasons: the 

possibility of maintaining or extending 
detention for public order reasons is not 

covered by the text of the Return Directive 
and Member States are not allowed to use 
immigration detention for the purposes of 
removal as a form of ‘light imprisonment’. 
The primary purpose of detention for the 

purposes of removal is to assure that retur-
nees do not undermine the execution of 

the obligation to return by absconding.  It is 
not the purpose of Article 15 to protect so-

ciety from persons which constitute a threat 
to public policy or security.  The legitimate 

aim to protect the society should be addres-
sed by other pieces of legislation, in particu-
lar criminal law, criminal administrative law 
and legislation covering the ending of legal 
stay for public order reasons. In this respect, 

the ECJ stated in its judgment on Case 
C-357/09, Kadzoev (1) (paragraph 70):  

‘The possibility of detaining a person on 
grounds of public order and public safety 
cannot be based on Directive 2008/115/

EC.  None of the circumstances mentioned 
by the referring court (aggressive conduct; 
no means of support; no accommodation) 
can therefore constitute in itself a ground 
for detention under the provisions of that 

directive’.  The past behaviour/conduct 
of a person posing a risk to public order 
and safety (for instance non-compliance 

with administrative law in other fields than 
migration law or infringements of criminal 
law) may, however, be taken into account 
when assessing whether there is a risk of 
absconding (see section 1.6). If the past 

behaviour/conduct of the person concerned 
allows drawing the conclusion that the 

person will probably not act in compliance 
with the law and avoid return, this may 
justify the decision that there is a risk of 

absconding. 
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The National Guarantor recommends that persons detained in the CPR ac-
commodation rooms always have the ability to directly access the light switch 
so that people are not forced to remain in the dark during daylight hours with 
particular weather conditions or have the light on even at night.
(CPR thematic report February-March 2018)

Subject to the need that the ‘different and suitable facilities’ and ‘suitable 
premises at the border police’ provided for by Article 4 of Decree Law 
113/2018 for the temporary detention of foreign citizens during the expul-
sion phase are identified and mapped beforehand, the preliminary judgment 
of suitability, and ability to be used for a substantial number of hours and 
nights, must be strict and rigorous and be based on:
•  material conditions compliant with European and international standards. 

For example, based on the European Code of Ethics for Police (CEEP), 
the parameters are: reasonable floor area, adequate light and ventilation, 
rest equipment. Similarly, according to the standards of the European 
Committee for the Prevention of Torture (CPT) the parameters are: pres-
ence of mattress and sheets, access to toilets, etc.;

•  management that guarantees access to basic needs (appropriate food and 
water, change of clothes and linen);

•  ability to exercise outdoors for a suitable time (for detention longer than 
24 hours).

(Opinion formulated in the Senate on 15 October 2018 in the process of con-
version of the Decree Law of 4 October 2018, No. 113)

A.3.2 Premises and common areas

The National Guarantor recommends that urgent measures be taken in the 
current CPRs to identify and equip common areas for meals, recreational ac-
tivities and areas dedicated to prayer and, if already existing, to ensure that 
these are properly furnished, beginning with benches or chairs. In the event 
that there are no suitable rooms in the blocks, a canteen should be set up, 
as required by the Regulation setting out the “Criteria for the organisation 
and management of Immigration Removal Centres” approved by decree of 
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the Minister of the Interior of 20 October 2014, which in Article 4 letter d) 
specifies: “Meals are served in canteens and in predetermined time slots, also 
divided into several shifts”.
(CIE and hotspot thematic report 2016-2017)
(CPR thematic report February-March 2018)

The National Guarantor recommends that new CPRs in the process of con-
struction, renovation or opening be equipped with the necessary common 
areas required by the regulations.
(CPR thematic report February-March 2018)



A. De iure detention of migrants 29

A.4 Quality of life and safety in detention

A.4.1. Recreational, social and 
religious activities

The National Guarantor recommends that 
provision be made for activating a pro-
gramme in full compliance with the Regula-
tion setting out the “Criteria for the organ-
isation and management of Immigration 
Removal Centres”, approved by decree of 
the Minister of the Interior of 20 October 
2014, which in Article 4 letter h) provides 
for ‘the organisation of recreational, social 
and religious activities in dedicated spaces’, as well as ‘the daily use of the 
playing fields’ and the possibility of making use of the collaboration of exter-
nal subjects (voluntary associations and social and solidarity cooperatives) for 
the implementation of supplementary recreational activities [Article 5 letter 
f) and Article 6 letter a) of the Regulation itself].
(CPR thematic report February-March 2018)

Acknowledging a serious lack of recre-
ational, social and religious activities, the 
National Guarantor invites the Ministry of 
the Interior to carry out stringent monitor-
ing of the obligations assumed in the con-
tract concerning the effective provision of 
the aforementioned activities by the oper-
ators. 
(CIE and hotspot thematic report 2016-
2017)

CPT/Inf (2017) 3 paragraph 5: 
Conditions of detention for irregular 
migrants should reflect the nature of 
their deprivation of liberty, with limited 
restrictions in place and a varied regime 
of activities.  Within the detention facility, 
detained persons should be restricted 
in their freedom of movement as little 
as possible. Detained irregular migrants 
should in principle have free access to 
outdoor exercise throughout the day (i.e. 
considerably more than one hour per 
day) and outdoor exercise areas should 
be appropriately equipped (benches, 
shelters, etc.).

Guiding Principles on “Business and 
Human Rights” of the UN Human 
Rights Council (2011), para. 5: 
States should exercise adequate oversi-
ght in order to meet their international 
human rights obligations when they 
contract with, or legislate for, business 
enterprises to provide services that may 
impact upon the enjoyment of human 
rights.
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If it is true that the concepts of rehabilitation and treatment are totally unrelat-
ed to administrative detention, it must nevertheless be considered the impact 
that the total and tangible lack of interest in investing in the person — even if 
only in terms of organising activities for recreational purposes — has on his or 
her recognition as an individual with a life of his or her own and an essential 
dignity. Without even the slightest consideration of the cognitive and relative 
aspects of individual development, the deprivation of liberty within the CPRs 
takes on the characteristics of a punitive measure and mere confinement with 
respect to a country-specific reality which, even before physical repatriation, 
excludes him or her from his or her community, almost considering him or 
her as a ‘non person’.
(CPR thematic report February-March 2018)

A.4.2 Respect for human dignity

The Turin Centre has six residential areas, each with a large outdoor area, 
separated from the other areas by high iron gates. Foreign citizens are not 
free to go out independently from the detention area they are assigned to and 
go to the building block where the administrative offices are located and the 
various services are provided (for example, the legal advice service); nor do 
they have the opportunity to address their requests to the operators when 
they wish, since these, at certain times of the day, simply approach the gates 
of the various areas without entering, stopping at one or another point de-
pending on the voices they hear. For any need, complaint or request that a 
guest needs to communicate, he is therefore forced, whatever the weather 
conditions, to remain in the outside area of his housing block, wait for an 
operator to pass, get his attention and express the request from behind the 
bars of the detention area. This organisational approach creates a dehuman-
ising context where the access/exercise of the rights of the persons detained 
passes through the physical demarcation of the power relationship between 
the staff and the restricted foreigner who is in an inferior situation. The Na-
tional Guarantor recommends ensuring detained migrants have the possibili-
ty to communicate with operators in ways that respect human dignity and not 
through the perimeter barriers of the areas.
(CPR thematic report February-March 2018)
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The National Guarantor recommends that 
there is a regular presence - at least for 
some time slots during the day - of the op-
erators within the housing areas so that, 
in case of need, the guests can easily go to 
them (Turin CPR).
(CPR thematic report February-March 
2018)

A.4.3 Security

In order to protect minimum security stan-
dards and ensure the timely intervention 
of personnel in the housing blocks, the 
National Guarantor recommends that the 
rooms be equipped with door communi-
cation systems or call bells accessible from 
the inside for calls in case of need, as indicated by the CPT standard [CPT/
Inf (2017)3]
(CPR thematic report February-March 2018)

Except for specific and concrete security needs, objects that can be used, or 
perceived as usable as instruments for threats or violence should not be intro-
duced within the Centres.
(CPR thematic report February-March 2018)

Police personnel who work within the CPRs, as is the case with escort per-
sonnel for forced return operations, are trained in the use of de-escalation 
techniques to prevent or contain any aggressive behaviours and to avoid the 
use of force and coercive means.
(CPR thematic report February-March 2018)

Twenty guidelines on forced repatri-
ation adopted by the Committee of 
Ministers of the Council of Europe in 
2005 Guideline 10 paragraph 3: 
Staff in such facilities [Reception Centres] 
should be carefully selected and receive 
appropriate training. Member States are en-
couraged to provide the staff concerned, as 
far as possible, with training that would not 
only equip them with interpersonal com-
munication skills but also familiarise them 
with the different cultures of the detainees. 
Preferably, some of the staff should have 
relevant language skills and should be able 
to recognise possible symptoms of stress 
reactions displayed by detained persons and 
take appropriate action.  When necessary, 
staff should also be able to draw on outside 
support, in particular medical and social 
support. [...]
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A.4.4 Improper placements

The administrative detention centres have 
no rooms or sections for isolation, as there 
is no specific discipline. During the visits 
made, the National Guarantor has, how-
ever, detected the practice of using the 
rooms for medical isolation (centres in 
Brindisi and Turin) for reasons of security 
and maintaining order, with the effect of 
de facto segregation of persons who are 
guests of the Centre without any indication 
of a medical nature. The use of isolation for 
substantially disciplinary purposes without 
a specific legal discipline that defines the 
procedure with the proper guarantees of 
due process, the duration of the measure, 
the possibility of appeal, preventive health 
checks and constant medical attention 
appears to be very critical. The National 
Guarantor recommends that the premises 

for medical isolation be effectively used exclusively for this purpose and un-
der strict medical supervision. It also recommends interrupting practices that 
provide for the assignment to the isolation area rooms persons held responsi-
ble for placing the order and security of the Centres at risk, in the absence of a 
specific legal discipline that establishes procedures, duration of the measure, 
conditions and guarantees relating to a situation of disciplinary isolation.
(CIE and hotspot thematic report 2016-2017)
(CPR thematic report February-March 2018)

The presence of ‘security cells’ located within the building blocks housing 
the offices of the State Police and the Centre management staff at the Tu-
rin Centre appears critical in several respects: 1) clarity about the purposes 
and methods of their possible use; 2) the lack of a register to keep records of 
the transits of the persons detained therein; 3) the liveability standards of the 

CPT/Inf (2017) 3 paragraph 7: 
As regards discipline, clear procedures 

should be formally established and 
applied in practice; any grey areas 

involve the risk of an unofficial (and 
uncontrolled) system developing. In this 

context, the CPT recommends that: - 
formal disciplinary regulations be drafted 
for holding centres for foreign nationals 
detained under aliens legislation. These 

regulations should provide detainees 
with a right to be heard on the subject 
of the offences which they are alleged 
to have committed, and to appeal to a 
higher authority against any sanctions 

imposed; - a clear disciplinary procedure 
be adopted, affording detained persons 

the rights to be informed in writing of 
the charges against them, and to call wit-

nesses on their own behalf.
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rooms themselves in terms of heating, furnishings, dimensions, natural light, 
and air supply. The National Guarantor recommends that the ‘security cells’ 
located in the basement level of the Turin CPR be left unused and that the 
one located on the ground floor be adequately restructured. More generally, 
it recommends that in any CPR, stays not be allowed, even for short periods, 
in premises that are unsuitable from the point of view of natural light and air, 
as well as shelter from harsh external climatic conditions. 
(CPR thematic report February-March 2018)

A.4.5 Intermingling of legal situations

The intermingling of persons held in ad-
ministrative detention centres, without 
any consideration of the different legal sit-
uations, can cause tensions and misunder-
standings between those who are responsi-
ble for very different types and degrees of 
legal infringements, facilitate contamina-
tion and engender negative influences on 
the most vulnerable people. It also does 
not take into account the different needs of 
the detained people based on the radically 
different legal regimes to which they are 
subject, such as that of detention for the 
purpose of repatriation and detention of 
the asylum seeker. The National Guarantor 
recommends that the separation of those 
who come from the penal detention and 
those who are only in a position of admin-
istrative illegality or who are asylum seek-
ers be favoured as much as possible, in full 
compliance with the Regulations setting 
out the “Criteria for the organisation and 

General comment No. 4 (2017) of the 
UN Committee against Torture on the 
application of Article 3 of the UN Con-
vention against Torture in the context 
of Article 22, 6 November - 6 December 
2017: 14. States parties should not adopt 
dissuasive measures or policies, such as 
detention in poor conditions for indefi-
nite periods, refusing to process claims 
for asylum or prolonging them unduly, or 
cutting funds for assistance programmes 
for asylum seekers, which would compel 
persons in need of protection under article 
3 of the Convention to return to their 
country of origin in spite of their personal 
risk of being subjected to torture or other 
cruel, inhuman or degrading treatment or 
punishment there.



Norms and normativity • Standards for the Deprivation of Liberty of Migrants34

management of Immigration Removal Centres”, approved by decree of the 
Minister of the Interior of 20 October 2014. The heterogeneous situation of 
the hosted subjects should be addressed by providing differentiated ‘environ-
ments’ within the facility that take into account these significant differences.
(CIE and hotspot thematic report 2016-2017)
(CPR thematic report February-March 2018)
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A.5 Transparency and accountability 

A.5.1 Registration books

Having verified a general lack in the system of recording critical events (epi-
sodes of self-harm, assaults, damage, attempted suicides, etc.), the National 
Guarantor recommends setting up logbooks of critical events in all CPRs, to 

Standard Minimum Rules for the Treat-
ment of Prisoners - “Nelson Mandela 
Rules”:
Rule 6
There shall be a standardized prisoner file 
management system in every place where 
persons are imprisoned. Such a system may 
be an electronic database of records or a 
registration book with numbered and signed 
pages. Procedures shall be in place to ensure 
a secure audit trail and to prevent unauthor-
ized access to or modification of any informa-
tion contained in the system.
Rule 7
No person shall be received in a prison with-
out a valid commitment order. The following 
information shall be entered in the prisoner 
file management system upon admission 
of every prisoner: (a) Precise information 
enabling determination of his or her unique 
identity, respecting his or her self-perceived 
gender; (b) The reasons for his or her com-
mitment and the responsible authority, in 
addition to the date, time and place of arrest; 
(c) The day and hour of his or her admission 
and release as well as of any transfer; (d) Any 
visible injuries and complaints about prior 
ill-treatment; (e) An inventory of his or her 
personal property; (f) The names of his or her 
family members, including, where applicable, 
his or her children, the children’s ages, loca-
tion  and custody or guardianship status; (g) 
Emergency contact details and information 
on the prisoner’s next of kin.

Rule 8
The following information shall be entered in 
the prisoner file management system in the 
course of imprisonment, where applicable: 
(a) Information related to the judicial process, 
including dates of court hearings and legal 
representation; (b) Initial assessment and 
classification reports; (c) Information related 
to behaviour and discipline; (d) Requests and 
complaints, including allegations of torture or 
other cruel, inhuman or degrading treatment 
or punishment, unless they are of a confiden-
tial nature; (e) Information on the imposition 
of disciplinary sanctions; (f) Information on 
the circumstances and causes of any injuries 
or death and, in the case of the latter, the 
destination of the remains. 
Rule 9
All records referred to in rules 7 and 8 shall 
be kept confidential and made available only 
to those whose professional responsibilities 
require access to such records. Every pris-
oner shall be granted access to the records 
pertaining to him or her, subject to redactions 
authorized under domestic legislation, and 
shall be entitled to receive an official copy of 
such records upon his or her release. 
Rule 10
Prisoner file management systems shall also 
be used to generate reliable data about 
trends relating to and characteristics of the 
prison population, including occupancy rates, 
in order to create a basis for evidence-based 
decision-making.
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be kept up to date and sent to the central supervisory body each day with the 
aim of monitoring these events in a strict manner. The logbooks are a legal 
and transparent means to protect not only the detained persons, but also the 
personnel working within the facilities.
(CIE and hotspot thematic report 2016-2017)
(CPR thematic report February-March 2018)

The National Guarantor recommends that no capital books containing re-
cords of interviews with operators be kept.
(CIE and hotspot thematic report 2016-2017)

In order to assess the legality of the detention and prevent arbitrary practices 
in the carrying out of a deprivation of liberty measure, it is essential to prop-
erly and accurately record any information relating to the detention of a per-
son, also including any event that occurred during the stay in the facility with 
indication being given by the person in charge at the time of its occurrence.
(Opinion formulated in the Senate on 15 October 2018 in the process of con-
version of the Decree Law of 4 October 2018, No. 113)
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A.5.2 Contacts with the outside world and access to 
facilities

The National Guarantor recommends that the Centres be made more acces-
sible to the press, the academic world and associations, in particular those 
engaged in protecting the rights of migrants.
(CIE and hotspot thematic report 2016-2017)

The exercise of the right to report in places of deprivation of liberty of mi-
grants is not actually guaranteed. In recent months, various denials have been 
reported by press associations for access to the CIEs, in particular those in 
Turin and in Ponte Galeria-Rome. This represents a missed opportunity to 
present the internal reality that remains ‘opaque’, thus fuelling the unfound-
ed doubt that there are things to hide. On the contrary, a good relationship 
with the media, respecting the needs of those who work and those who are 
guests in these facilities, would help to improve the knowledge of the reality 
of migration, of migrants, of the problems and all resources put in place: it 
could help the country to become familiar and deal with the challenge of mi-
gration, not through inferences but through facts.
(Report to Parliament 2017)
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B. De facto detention 
of migrants 

What do a hotspot, a ship deck and a first reception community for mi-
nors have in common?

They have all come under the watchful eye of the National Guarantor given that 
they have been qualified as ‘places of detention’, whether by law or by the Author-
ities. Its mandate as National Preventive Mechanism (NPM), according to the Op-
tional Protocol to the UN Convention against Torture and Other Cruel, Inhuman 
or Degrading Treatment or Punishment (OPCAT), assigns the National Guaran-
tor the task of visiting all places of deprivation of liberty, whether that deprivation is 
incurred by law, or merely de facto.1

According to international law sources, the protection of personal freedom, un-
derstood as physical liberty, implies the protection of the individual from any 
form of arbitrary detention, which can take place in any place where people are 
detained without permission to leave. It matters little if these places are referred to 
from time to time as ‘reception centres’, ‘guest quarters’, ‘migrant centres’ or in 
any other manner: they should be considered places of deprivation of liberty and 
all the safeguards applicable to those who are held there, including that relating 
to the independent supervision of the National Preventive Mechanisms, must be 

1.  The tasks and powers of the National Preventive Mechanisms are listed mainly in Articles 17 to 23 of the OP-
CAT. These prerogatives correspond to the symmetrical duties of the Member State, which must guarantee 
freedom of access to all places of deprivation of liberty, meaning “any form of detention or imprisonment or 
the placement of a person in a public or private custodial setting which that person is not permitted to leave at 
will by order of any judicial, administrative or other authority” (Article 4, paragraph 2). 
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fully respected (Resolution No. 5 of the United Nations Working Group on the 
Arbitrary Detention of Migrant Persons - Working Group on Arbitrary Detention 
of 7 February 2018).

Therefore, before identifying parameters and standards useful for guiding the ob-
servation of the conditions of ‘detention’, it is necessary to answer the question 
whether, even in the absence of a formal detention order, the specific situation of 
an individual or of a group of individuals actually constitutes a ‘deprivation of per-
sonal liberty’ or rather falls under the concept of ‘restriction of freedom of move-
ment’. The answer is never simple and does not exclusively establish the National 
Guarantor’s scope of action, but also defines the scope of application of the various 
protections and guarantees in place for the protection of personal liberty (Article 5 
of the ECHR) and of freedom of movement (Article 2 of Protocol No. 4).2

Sometimes, it is the ECtHR that recognises the difficulty of the task, finding it-
self dealing with such a question in different contexts, for example in the case of 
admissions of patients to psychiatric hospitals or of elderly or disabled people to 
care centres or in the case of foreign citizens staying in the border areas, and not 
allowed to enter a nation’s territory. An example of this is the case concerning the 
detention without any legal basis of a group of Tunisian citizens, at the Reception 
Centre in Lampedusa and then aboard some ships — an event that led to Italy being 
condemned for violation of Articles 5 (paragraphs 1, 2 and 4) and 13 of the EHCR - 
has become a leading case (“Khlaifia and others v. Italy”).

To draw a line between the two situations, which differ only in degree and intensity 
and not by nature or substance, the starting point for the ECtHR is the real circum-
stances of the case such as the type, duration, effects and implementation of the 
measure taken against a person.

In the multi-level system of protection of human rights, particular importance is 
therefore given to the prerogatives of visits by the National Guarantor, who phys-
ically accesses the places without warning or restrictions, directly checks the facts 
and reports to the national Authorities every possible profile of risk of violation 
of fundamental rights, in order to prevent its actual consummation or prevent the 

2.  Protocol No. 4 to the Convention for the Protection of Human Rights and Fundamental Freedoms, which 
recognises further fundamental rights and freedoms with respect to those already guaranteed by the Conven-
tion and the first Additional Protocol to the Convention, amended by Protocol No. 11, Strasbourg, 16 Septem-
ber 1963 .
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further possible prolongation of its harmful effects. 

However, the field must be cleared of the misunderstanding according to which the 
activity of the supervisory body can be considered similar to that of an investigating 
authority or in any case the expression of a power of inspection. The supervision 
exercised by the National Guarantor is in fact essentially aimed at formulating rec-
ommendations that encourage the competent subjects to overcome the critical is-
sues detected according to a cooperative approach.

The checklist of the information to be acquired during the monitoring of places of 
possible deprivation of liberty is fundamentally a recognition of the elements taken 
into consideration by the ECtHR: the prohibition imposed on a person, against his 
or her will, to leave a specific place and the actual effective possibility of removal; 
the characteristics and rules of the place; the possibility of external contacts; the 
control and supervision exercised against him or her; coercion, also exercised by 
threatening the use of force; the time scale of the situation in question. There is 
never only one parameter making the case in point, but rather all the concrete cir-
cumstances of the case must be considered in the overall effects that determine it.

When assessing the legitimacy of a situation of deprivation of liberty it is also clear-
ly crucial to consider whether ‘detention’ has a legal basis in domestic law and has 
been used for one of the reasons permitted by the Convention.3

Finally, the procedural guarantees concerning all those subject to a ‘custodial’ 
measure, such as the right to be promptly informed of the reasons behind its adop-
tion, the judicial supervision and the possibility of appeal on the legitimacy and the 
conditions of the ‘detention’ are relevant.

As can be seen in the collection of recommendations contained in this section, the 
National Guarantor often finds himself assessing whether the restrictions imposed 
on the liberty of migrants interfere with their personal freedom to such an extent as 
to constitute a deprivation of liberty itself.

Checking the balance between the authority of the State to deprive people of their 
liberty within the sphere of the power to control migratory flows (in view of their ex-
pulsion or to prevent their entry into their national territory) and the universal right 
of each individual to protection from any arbitrary damage to his right to freedom 

3.  In the context of immigration control, it is only admissible to prevent a person from illegally entering the 
territory of the State or in the event of an expulsion procedure.
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is a decidedly arduous task: it requires that the supervisory body to re-think itself 
continually, to pay attention to many different legal contexts and to keep up with 
stringent current events and scenarios — like that of the migration phenomenon 
and the related management measures — which change rapidly following rhythms 
that are of a mainly emergency and security nature. It is necessary to disregard 
pre-established labels or definitions and to examine situations in concrete terms, 
to be aware that even measures taken in the interest of their recipient can lead to a 
deprivation of their liberty4, and it is necessary to doubt theoretical arguments that 
are plausible only in hypothetical scenarios.5

All of this can entail institutional conflicts, since the dialogue with the responsi-
ble Authorities sometimes takes on the tone of a heated dialectic that struggles to 
recompose itself on a level of mutual trust and respect for roles and prerogatives.

The recommendations collected in this section are an outline of this, sometimes 
troubled, path of observation that the National Guarantor has undertaken begin-
ning with the hotspots that have always been subject to “special supervision” also 
by supranational control bodies. In fact, the problem of the lack of a clear legal dis-
cipline capable of protecting the migrants who are guests in these facilities from 
possible arbitrary acts deriving from the discretion exercised by the Authorities was 
immediately present. Proof of this is the adoption of practices greatly affecting the 
individual liberty of the guests, the non-conformity of the rules in the various hot-
spots, and the ambiguity of certain provisions whose content sometimes appears to 
be uncertain to the institutional operators themselves. As repeatedly raised by the 
National Guarantor, in the case of the hotspots, the problem of compliance with 
the Convention concerns not only the legitimacy of the deprivation of liberty of 
the persons hosted, but involves the quality of the law itself which, despite recent 
regulatory changes, remains unclear in its formulation and therefore susceptible to 
arbitrary applications.

4.  ECtHR, “Khlaifia and others v. Italy”, judgment of 15 December 2016, paragraph 71: “... the applicability of 
Article 5 of the Convention cannot be excluded by the fact, relied on by the Government, that the authorities’ 
aim had been to assist the applicants and ensure their safety [...]. Even measures intended for protection or 
taken in the interest of the person concerned may be regarded as a deprivation of liberty”.

5. ECtHR, “Amuur v. France”, judgment of 25 June 1996, paragraph 48: “The mere fact that it is possible for 
asylum-seekers to leave voluntarily the country where they wish to take refuge cannot exclude a restriction on 
liberty, the right to leave any country, including one’s own, being guaranteed, moreover, by Protocol No. 4 to 
the Convention (P4). Furthermore, this possibility becomes theoretical if no other country offering protection 
comparable to the protection they expect to find in the country where they are seeking asylum is inclined or 
prepared to take them in”.
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Over the course of 2018, the question of the de facto detention was more tackled in 
the context of the new policies adopted by the Italian Government with respect to 
the ‘closure’ of ports for ships that provided aid to migrants in the Mediterranean 
Sea.

Having concluded the relocation at the end of 2017, faced with the inability to reach 
an agreement in the negotiations to overcome the Dublin system and adopt a sol-
idarity mechanism for the distribution of migrants among the various European 
states, the Summer of 2018 saw the beginning of the era of ad hoc agreements, ne-
gotiated whenever a rescue at sea occurs and there is a need to identify one or more 
states willing to welcome and accommodate the rescued. Thus rescue operation 
times began to lengthen and ended up coinciding with the indefinite times of polit-
ical negotiations: NGO boats, merchant ships and military ships found themselves, 
and continue to find themselves, forced to sail or stay at anchor for days waiting to 
be shown a safe harbour to dock at. The dramatic impact of these political choices 
on the fundamental rights of the rescued people remains in the background, over-
whelmed by imperative reasons of state.

In this context, the bridge of the Italian Coast Guard patrol ship “Diciotti”, starting 
on 16 August 2018, became the living space for 177 migrants without authorisation 
to disembark for many days, under constant surveillance of the crew on board. The 
National Guarantor made a visit on 23 August 2018, making the results of the visit 
immediately available to the investigating authorities.

The recommendations concerning the aspects related to the deprivation of liberty 
of the rescued persons are reported in this section and, similarly to those formulat-
ed for the other places of de facto deprivation of liberty visited, can be considered 
standards for the protection of the right to personal liberty. A right — it is always 
good to remember — that Article 13 of the Italian Constitutional Charter declares 
to be inviolable and that the Constitutional Court recognises as universal and, 
therefore, also for migrants, and not susceptible to mitigation compared to other 
constitutionally protected assets: “Although the public interests affecting immi-
gration are multiple and the problems of security and public order connected to 
uncontrolled migration flows can be perceived as serious, the universal character 
of personal liberty cannot be minimally affected, as, like the other rights that the 
Constitutional Charter proclaims inviolable, it is held by individuals not as par-
ticipants in a specific political community, but as human beings” (Constitutional 
Court ruling No. 105 of 2001).

[Elena Adamoli]
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B.1 Basic rights

B.1.1. Right to personal liberty

The National Guarantor recommends that as soon as possible a primary reg-
ulatory source defines the manner in which people stay at hotspots, providing 
for judicial scrutiny and related remedies with regard to the aspects of depri-
vation of personal liberty. 
(CIE and hotspot thematic report 2016-2017)

European Convention for the Protec-
tion of Human Rights and Fundamental 
Freedoms: Article 5 Right to liberty and 

security 
1. Everyone has the right to liberty and 

security of person. No one shall be deprived 
of his liberty save in the following cases and 

in accordance with a procedure prescribed by 
law: [...] (f) the lawful arrest or detention of 
a person to prevent his effecting  an unau-

thorised entry into the country or of a person 
against whom action is being taken with a 

view to deportation or extradition. 
2. Everyone who is arrested shall be informed 

promptly, in a language which he under-
stands, of the reasons for his arrest and of 

any charge against him. 
3. Everyone arrested or detained in accord-

ance with the provisions of paragraph 1 (c) of 
this Article shall be brought promptly before 
a judge or other officer authorised by law to 
exercise judicial power and shall be entitled 

to trial within a reasonable time or to release 
pending trial.  Release may be conditioned by 

guarantees to appear for trial. 
4. Everyone who is deprived of his liberty by 
arrest or detention shall be entitled to take 
proceedings by which the lawfulness of his 

detention shall be decided speedily by a court 
and his release ordered if the detention is not 

lawful. 

5. Everyone who has been the victim of arrest 
or detention in contravention of the provi-

sions of this Article shall have an enforceable 
right to compensation.

Italian Constitutional Charter Article 13
Personal liberty is inviolable. No form of 

detention, inspection or personal search is 
admitted, nor any other restriction of person-
al liberty save by a reasoned act of the judicial 
authority and only in the cases and manners 
provided for by law. In exceptional cases of 
necessity and urgency, indicated by law the 

public safety authority can adopt provisional 
measures, which must be communicated to 

the judicial authority within forty-eight hours 
and, if the latter does not validate them 

within forty-eight hours, they are considered 
revoked and they remain devoid of any effect. 

All physical and moral violence against per-
sons subject to restrictions of liberty shall be 
punished. The law establishes the maximum 

limits of preventive detention.
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The National Guarantor recommends that practices that have the effect of 
determining the deprivation of personal liberty of migrants entering the hot-
spots in contrast with the guarantees and limits provided for in Article 13 of 
the Constitutional Charter be suspended. It also recommends that, for per-
sons that have received a removal order, when applicable, a detention meas-
ure be adopted in one of the dedicated Centres pursuant to Article 14 of the 
Legislative Decree of 25 July 1998, No. 286, if time is needed to organise the 
repatriation.
(CIE and hotspot thematic report 2016-2017)
(Report on the forced return charter flight to Lagos on 17 May 2017)

The practice, detected in a hotspot, of forced escorting to the border on the 
basis of a removal order issued many days after the actual date of entry of for-
eigners in Italy and following a period of restriction of personal liberty, rais-
es serious critical points in many respects, in particular, to the fundamental 
guarantees connected to the right to liberty of persons (Article 5 of the ECHR 
and Article 13 of the Costitutional Charter) and to the legitimacy of the re-
moval order adopted by the Public Safety Authority.
(Report on the charter flight for the forced repatriation of Nigerian citizens 
on 17 May 2017)

The National Guarantor recommends that 
the rules adopted in some facilities, con-
cerning the possibility for foreign citizens 
already identified to enter and leave the 
Centre, be uniformly adopted in all hot-
spots.
(CIE and hotspot thematic report 2016-
2017)
(Report on the forced return charter flight 
to Lagos on 17 May 2017)

From the CPT Report on the visit to 
Italy from 7 to 13 June 2017: 
At all three “hotspots” visited 
(Lampedusa, Trapani, and Pozzallo), 
those who had newly arrived and 
who had not yet been identified and 
fingerprinted were not allowed to leave 
the establishment. Further, at Pozzallo 
“hotspot”, the delegation met a number 
of foreign nationals who were not 
allowed to leave for other reasons. In 
the light of the above, the CPT invites 
the Italian authorities to clarify in law in 
which circumstances foreign nationals 
may be deprived of their liberty in the 
“hotspots”.
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The practice of not allowing people to leave the hotspot (even after the pho-
to-signalling has completed) is fully in contrast to the provisions of the Con-
solidated Immigration Act, unlawful with respect to Article 13 of the Italian 
Constitutional Charter and Article 5 of the ECHR, for which violation, as 
mentioned, Italy has already been judged due to the arbitrary detention of 
some Tunisian citizens at the Centre in Lampedusa and in some ships moored 
in the Port of Palermo in 2011 (Khlaifia and others v. Italy, judgment of the 
Grand Chamber of the ECtHR of 15 December 2016). This practice particu-
larly affects the rights of those who, as recipients of a removal order as a result 
of entry checks, undergo prolonged deprivation of personal liberty — which 
lasts until they return to their country of origin — without any control by the 
court or possibility of appeal. The National Guarantor recommends that the 
deprivation of personal liberty of foreign citizens take place exclusively pur-
suant to and in the manner provided for by the law and that the hotspots are 
not in any way used like CPRs to detain persons waiting for their repatriation. 
(Report on the forced return charter flight to Lagos on 17 May 2017)
(Report on the monitoring of third-country nationals’ forced return opera-
tions, December 2017-June 2018)
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Without any clear legal definition and in view of the extreme variety of ac-
tivities that take place within them and the non-uniformity of roles and tasks 
engaged in by the various actors, the hotspots risk becoming shady areas that 
are open or closed facilities depending on the needs of the Public Safety Au-
thority and the procedures put in place. The legal ambiguity of these places 
thus winds up affecting the personal freedom of the guests, who, moreover, 
do not enjoy any legal protection. The European Committee for the Preven-
tion of Torture and Inhuman or Degrading Treatment or Punishment (CPT) 
in its report on its visit to Italy from 7 to 13 June 2017, requested the Italian 
Authorities to legally establish the cases in which foreign citizens may be de-
prived of personal freedom within the hotspots.
(Report to Parliament 2018)

Judgment of Khlaifia and others v. 
Italy of 15 December 2016 of the Grand 
Chamber of the ECtHR: 
88. The Court reiterates that Article 5 
enshrines a fundamental human right, 
namely the protection of the individual 
against arbitrary interference by the 
State with his or her right to liberty.  Sub-
paragraphs (a) to (f) of Article 5 § 1 contain 
an exhaustive list of permissible grounds on 
which persons may be deprived of their liberty 
and no deprivation of liberty will be lawful 
unless it falls within one of those grounds. 
Moreover, only a narrow interpretation of 
those exceptions is consistent with the aim of 
that provision, namely to ensure that no one 
is arbitrarily deprived of his or her liberty. [...]
91. The deprivation of liberty must also 
be “lawful”. Where the “lawfulness” of 
detention is in issue, including the question 
whether “a procedure prescribed by law” 
has been followed, the Convention refers 
essentially to national law and lays down the 
obligation to conform to the substantive and 
procedural rules of that law, but it requires 
in addition that any deprivation of liberty 
should be in keeping with the purpose of 
Article 5, namely to protect the individual 

from arbitrariness. [...] In laying down that 
any deprivation of liberty must be effected 
“in accordance with a procedure prescribed 
by law”, Article 5 § 1 primarily requires any 
arrest or detention to have a legal basis in 
domestic law. However, these words do not 
merely refer back to domestic law. They also 
relate to the quality of the law, requiring it to 
be compatible with the rule of law, a concept 
inherent in all Articles of the Convention (see 
Amuur, cited above, § 50, and Abdolkhani 
and Karimnia, cited above, § 130). 
92. On this last point, the Court stresses 
that where deprivation of liberty is 
concerned it is particularly important that 
the general principle of legal certainty 
be satisfied. It is therefore essential that 
the conditions for deprivation of liberty 
under domestic law be clearly defined and 
that the law itself be foreseeable in its 
application, so that it meets the standard 
of “lawfulness” set by the Convention, 
a standard which requires that all law be 
sufficiently precise to allow the person — 
if need be, with appropriate advice — to 
foresee, to a degree that is reasonable 
in the circumstances, the consequences 
which a given action may entail. [...]
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When potential limitations of the individual liberty of people are at stake — as 
indeed happens in the hotspots — the legislative definition of rules that legit-
imise such power is not an option to exercise or to be discharged at its dis-
cretion, but a mandatory obligation dictated, as a fundamental guarantee, by 
Article 13 of the Costitutional Charter, as well as by Article 5 of the European 
Convention on Human Rights. Compliance with these provisions presuppos-
es a clear and predictable legal basis in its application, which supports and 
justifies the deprivation of personal liberty or that determines in a decisive 
manner its non-existence within the hotspots, overcoming cases of de facto 
detention of the people hosted there. 
(Report to Parliament 2018)

The practice by public safety authorities of regularly transferring migrants 
tracked down in the Ventimiglia area without documents to the hotspot of 
Taranto raises many doubts and under multiple profiles. First, the nature of 
the hotspot as a place, set up near the landing areas, designated for the first 
aid and reception of people who have just entered the Italian territory, as well 
as their identification and photo-signalling. Second, the legal grounds that 
would support such a deprivation of liberty measure with effect at least for 
the entire duration of the journey, realistically not less than 10 hours. Third, 
the factual reasons for such a procedure which, if it responds to the needs 
of identification and photo-identification of the people, could reasonably be 
carried out in any other police facility authorised to do so. 
(Letter on the visit to the “Campo Roja” reception camp in Ventimiglia, 20 
October 2016)

The facility has the characteristics of a Centre characterised by internal rules 
which in fact make it a place of deprivation of liberty. Guests are not allowed 
to leave, they are forbidden to display and use their mobile phones or any 
other electronic device. Contacts with their family are only possible with the 
equipment of the facility. Visits from family members and volunteers must be 
authorised and it is absolutely forbidden to facilitate unauthorised entries. 
Even its architectural conformation, with a high fence enclosure monitored 
by CCTV and a high iron gate at the entrance, depicts it as a closed facility.
(Report on the visit to the first reception centre for abandoned and hardship 
children in Rome on 23 June 2017)
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The migrants stuck on board the ship that rescued them, without the possi-
bility of freely disembarking and the fact that this impossibility of movement 
is not supported by any provision that legally defines their status, are in a con-
dition of de facto detention. This could be a violation of Article 13 of the Con-
stitutional Charter and of Article 5 of the European Convention on Human 
Rights.
(Declaration of the National Guarantor of 25 June 2018 — case of the vessel 
“Alexander Maersk”)
(Declaration of the National Guarantor of 21 August 2018 — case of the vessel 
“Ubaldo Diciotti”)

The transfer and landing in Libya of about 100 migrants rescued in interna-
tional waters by a ship flying the Italian flag could constitute a scenario of 
collective expulsion, prohibited by Article 4 of the IV Addendum Protocol to 
the ECHR.
(Declaration of the National Guarantor of 31 July 2018 — case of the vessel 
“Asso 28”)

Consideration should be given to the situation of de facto detention of mi-
grants, who, on Thursday, 16 August 2018, were rescued by the Coast Guard 
and taken aboard a vessel, which was not given the possibility of landing until 
20 August, when the ship “Diciotti” docked at the port of Catania, without 
however the disembarkment of the rescued people being authorised. 
This incongruous situation of an Italian ship in Italian waters posed a prob-
lem of compliance with Article 5 of the ECHR and Article 13 of the Italian 
Constitutional Charter from its outset. 
(Letters to the Public Prosecutor’s Offices of Agrigento and Catania of 24 
August 2018 — case of the vessel “Ubaldo Diciotti”)
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The ongoing deprivation of liberty situation, which in the opinion of this 
National Guarantor is outside the legal framework that our legal system pro-
vides, is corroborated by a whole series of factual elements: 
- people are not allowed off the boat [...];
- the information provided to migrants regarding the prolonged stay on board 
the ship without the possibility of disembarking, according to what has been 
reported to the National Guarantor, is limited to generic information regard-
ing organisational problems;
- there is both an internal surveillance mechanism on board the ship com-
posed of teams of four crew members, one of which is armed, which, in rota-
tion, continuously monitor the bridge where the migrants are housed, and an 
armed police force unit perched on the quay at the foot of the ladder to access 
the vessel; it should also be pointed out that on the bridge there is a video 
surveillance system that makes every part of the migrants’ living area visible 
from the control panel;
- moreover, it should be noted that in compliance with the procedures relat-
ing to the search and rescue activities, once aboard the ship, all migrants had 
their mobile phones confiscated, along with their personal effects.
(Letters to the Public Prosecutor’s Offices of Agrigento and Catania of 24 
August 2018 — case of the vessel “Ubaldo Diciotti”)

Revised deliberation No. 5. UN Work-
ing Group on Arbitrary Detention of 

7 February 2018 - paragraph 8: 
The prohibition of arbitrary detention is 
absolute, meaning that it is a non-dero-
gable norm of customary international 
law, or jus cogens. Arbitrary detention 

can never be justified, including for any 
reason related to national emergency, 

maintaining public security or the large 
movements of immigrants or asylum 

seekers. This extends both to the territo-
rial jurisdiction and effective control of a 

State.
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People can never be used as a tool to settle 
conflicts of responsibility between coun-
tries or to apply pressure to resolve com-
plex situations. People are always an end 
and never a means. The protection of fun-
damental human rights cannot be sacrificed 
for any reason, beyond Italy’s reasonable 
expectation of greater European solidarity 
with regard to migrants.
(Declaration of the National Guarantor of 
21 and 24 August 2018 — case of the vessel 
“Ubaldo Diciotti”)

Report of the Special Rapporteur on 
torture and other cruel, inhuman or 
degrading treatment or punishment 
26 February - 23 March 2018: 
Detention based solely on migration 
status, as such, can even amount to tor-
ture, particularly where it is intentionally 
imposed or perpetuated for such purpos-
es as deterring, intimidating or punishing 
irregular migrants or their families, coerc-
ing them into withdrawing their requests 
for asylum, subsidiary protection or other 
stay, agreeing to voluntary repatriation, 
providing information or fingerprints, or 
with a view to extorting money or sexual 
acts, or for reasons based on discrimina-
tion of any kind, including discrimination 
based on immigration status.
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In the transit area of some airports, there 
are rooms set up to accommodate foreign 
citizens who have received a removal order 
to await the carrier that brought them could 
transfer them back to their country of ori-
gin, pursuant to Article 10, paragraph 3 of 
the legislative decree 25 July 1998 No. 286. 
People who undergo such a measure do 
not have the possibility to leave these areas 
and remain under constant surveillance by 
police forces that exercise their control ei-
ther through their physical presence at the 
entrance or through a video surveillance 
system. This creates a situation of de facto 
detention which is not subject to judicial 
review, Thus, the forced stay of persons in 
such premises poses a problem of compli-
ance with Article 13 of the Constitutional 
Charter and with Article 5 of the ECHR.
(Report on visits to the border checkpoints 
conducted on 15 January and on 1 February 
2019)

B.1.2. Basic needs - hotspot

The National Guarantor recommends that all practices used in hotspots be 
aimed primarily at ensuring migrants who have just landed some basic con-
ditions of personal dignity (supply of a clean change of clothing, footwear, 
blankets to warm themselves in the event of adverse weather conditions) and 
satisfaction of basic needs (possibility of washing and refreshing). These ba-
sic conditions and needs shall always come first or, in any case, cannot be 
subverted by the needs of identification and photo-signalling. 
(CIE and hotspot thematic report 2016-2017)

Report of the Special Rapporteur on tor-
ture and other cruel, inhuman or degrad-
ing treatment or punishment 26 February 

- 23 March 2018: 
In generic terms, “deprivation of liberty” or 

“detention” includes any placement of persons 
in public or private custodial settings which 

they are not permitted to leave at will. In prac-
tice, this may include, for example, prisons or 

purpose-built detention facilities, closed recep-
tion or holding centres, shelters, guesthouses, 

camps, but also temporary facilities, vessels 
and private residences. Regardless of the name 

given to a particular placement or accom-
modation and its categorization in national 

law, the decisive question for its qualification 
as “deprivation of liberty” is whether or not 

migrants are free to leave. In practice, the pos-
sibility to leave must not be a merely theoreti-

cal option to be exercised at some point in the 
future, but must be practicable and available 

at any time. For example, holding migrants at 
an international border, an offshore facility or 
an airport transit zone and refusing their im-

migration while granting them the theoretical 
right to leave to any other country or territory 
of their choice still amounts to deprivation of 

liberty for such time as they are being held, 
and entitles all affected migrants to the full 
protection afforded to persons deprived of 

their liberty under international law.
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The National Guarantor recommends that the coordination activities and the 
teamwork of the various teams operating in the hotspots be structured in or-
der to harmonise the procedures and the reciprocal roles above all as regards 
the coordination between security, identification procedures and reception. 
(CIE and hotspot thematic report 2016-2017)

B.1.3 Right to health care - hotspot

The National Guarantor recommends that pregnant women who arrive at hot-
spots, even more so if they are minors, be immediately taken to Centres where 
they can be received and attended to in a manner that responds to their needs. 
(CIE and hotspot thematic report 2016-2017)

The National Guarantor recommends that an effective medical triage unit be 
provided at the time of disembarkation, in order to refer people with health 
problems to suitable medical centres. The National Guarantor condemns the 
cumulative medical certifications, which do not provide the required accura-
cy in identifying and highlighting any health problems.
(CIE and hotspot thematic report 2016-2017)
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B.1.4 Right to be informed, 
to understand and to be 
understood - hotspot

The National Guarantor recommends main-
taining priority attention to assistance and 
rescue activities concerning the fulfilment of 
identification requirements, in full compli-
ance with the protection of the migrant’s phys-
ical integrity and human dignity, but also with 
a view to ensuring effective and complete un-
derstanding of the entry procedures to which 
they are subjected. 
(Report to Parliament 2017)

Having noted that the communication to mi-
grants is very compressed in the turbulent 
phase following the landing, that there are an 
insufficient number of cultural mediators and 
that the effective understanding of the infor-
mation conveyed is not verified, the National 
Guarantor recommends that targeted efforts 
be made to increase the information and com-
munication to migrants.
(CIE and hotspot thematic report 2016-2017)

The National Guarantor recommends that fol-
low-up activities be organised and implement-
ed with the help of cultural mediators aimed at 
verifying, at a moment after arrival, the effec-
tive understanding of the procedures imple-
mented and the information communicated to 
foreign nationals. 
(CIE and hotspot thematic report 2016-2017)

Report on Italy by Greta (Group of 
experts on Action against Trafficking 

in Human Beings) published on 25 
January 2019: 

Greta considers that the Italian authorities 
should continue their efforts to detect and 
prevent THB through border control meas-

ures. This should include: - steps to build 
the capacity of all competent authorities 

to detect indicators of THb among persons 
arriving in Italy and ensure prompt and ef-

fective access to assistance and protection; - 
taking further measures through Operation 
“Themis” to ensure early identification and 
referral to assistance of victims of traffick-
ing among migrants and refugees at sea; 

- providing information to foreign nationals 
seeking asylum or arriving irregularly, in a 

language that they can understand, about 
the risks of Thb, their rights and where to 
receive advice and legal assistance. In this 

context, Greta refers to the United Nations 
Office of the High Commissioner for Hu-

man Rights (OHCHR) 2014 Recommended 
Principles and Guidelines on Human Rights 

at International Borders;63 – proactive 
measures at all borders (including at sea) to 
comply with the positive obligations under 

the Convention to prevent trafficking in hu-
man beings and protect the human rights 

of victims of trafficking.
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The National Guarantor recommends suspending practices that involve the 
signing, of a blank ‘information sheet’ by migrants. Hence, any document for 
which the migrant’s signature is requested, including the content of informa-
tion possibly entered by the cultural mediator, is always written in a language 
they can understand. 
(CIE and hotspot thematic report 2016-2017)

Concerning the hotspot in Lampedusa, a general lack of information given 
to foreign citizens was detected, both as regards the quantity of information 
provided, and as regards the actual understanding of the same. The filling 
out of the ‘information sheet’ immediately after landing, is done in a highly 
stressful situation. The presence of a cultural mediator is not enough to en-
sure understanding of what has been indicated and of the repercussions of 
what is stated has on the lives of the migrants. The National Guarantor once 
again recommends that efforts be intensified, through the operator and the 
mediators present in the Centres aimed at increasing the quantity and quality 
of information to foreign citizens, making information forms available in a 
greater number of languages and providing for a suitable number of individu-
al and group interviews aimed at increasing understanding and awareness of 
all the rights and duties inherent to them.
(CIE and hotspot thematic report 2018)
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B.2 Protection of minors

The National Guarantor recommends compliance with the legislation to pro-
tect unaccompanied migrant minors and the provision of first reception cen-
tres that can accommodate them in suitable places.
(CIE and hotspot thematic report 2016-2017)

In order to protect children from the risk of being mistakenly registered as 
adults, the presumption of minority takes precedence in the name of the pri-
ority of the right to protection of the minor. If it cannot be done otherwise, the 
date of birth on the last day of the year corresponding to the age declared by the 
interested party — or that resulting from the assessment — should be indicated.
(CIE and hotspot thematic report 2016-2017)

There are doubts about age assessment with respect to the frequent indication 
of a conventional birth date, namely the 1st January of the year of birth. In these 
cases, the National Guarantor has signalled the arbitrariness and the extent to 
which this practice is detrimental to the rights of children and adolescents to 
the competent Authorities, who consequently initiated an internal audit.
(Report to Parliament 2018)

The National Guarantor has detected a serious lack in the implementation of the 
law of 7 April 2017 No. 47 with regard to the assessment of the age of migrant mi-
nors, recognising the reiteration of pre-existing practices, and the initiation of 
social and health assessments without the involvement of the court. It also noted 
the lack of awareness of the relevant provisions by both the police forces and the 
courts. Thus, the National Guarantor recommends all appropriate initiatives for 
the stakeholders be undertaken, who in their various capacities come into contact 
with a foreign person about whom there is a doubt regarding the declared minority 
or majority age, so that these are fully aware of the procedure to activate for the 
performance, if necessary, of social-health checks and legal guarantees related to 
the protection of the interested party.
(Report to Parliament 2018)
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Having noted the practice of initiating the 
identification procedure with the health 
assessment of the registry age for an Unac-
companied Migrant Minor (UMM), already 
identified and photographed by the Public 
Safety Authority, the National Guarantor 
recommends that the competent authori-
ties promptly issue appropriate documents 
to certify the identity of the UMM being 
already identified and photographed, in or-
der to prevent the identity of a person, who is already in a situation of objec-
tive vulnerability, being submitted to multiple checks for no reason.
(Report on the visit to the first reception centre for abandoned and hardship 
children in Rome on 23 June 2017)

It is recommended that instruction be given to the operator to update the 
information on the rights provided to the minors upon entry to the Centre, 
clearly indicating the guarantees that the current legislation establishes in 
favour of the Unaccompanied Migrant Minor (UMM) and, in particular, the 
right to receive communication of the result of the social and health assess-
ment, of having been notified of the provision for the attribution of age and 
the possibility to challenge it.
(Report on the visit to the first reception centre for abandoned and hardship 
children in Rome on 23 June 2017)

General comment No. 6 of the Con-
vention on the treatment of children 
separated from their families and 
unaccompanied outside their country 
of origin drafted by the Committee on 
the Rights of the Child on 3 June 2005 - 
paragraph 31, let. D): 
Children unaccompanied or separated 
from their families should be provided with 
documents that attest to their identity as 
soon as possible.
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B.3 Material reception conditions - hotspot

The National Guarantor recommends that the hotspot in Trapani complete 
the maintenance and renovation of environments aimed at increasing the 
standards of liveability, particularly in terms of air conditioning, thermal in-
sulation and privacy of the overnight rooms as soon as possible.
(CIE and hotspot thematic report 2016-2017)

The National Guarantor recommends that the stay in the hotspot be limited to 
the time strictly necessary for identification and that, in the case of vulnerable 
categories such as Unaccompanied Migrant Minors or pregnant women, the 
utmost speed for transfer is ensured.
(CIE and hotspot thematic report 2016-2017)

The National Guarantor recommends setting up socialisation spaces 
equipped with tables and chairs at all hotspots, as well as setting up a place 
for worship.
(CIE and hotspot thematic report 2016-2017)
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B.4 Access and transparency - hotspot

The National Guarantor recommends that 
the Centres be made more accessible to the 
press, to the academic world and to associ-
ations, in particular those engaged in pro-
tecting the rights of migrants.
(CIE and hotspot thematic report 2016-
2017)
(Report to Parliament 2017)

Concluding remarks by the UN 
Committee against Torture on the 
Periodic Report of Italy (18 December 
2017): 
The State party should: 
(a) Guarantee that the National 
Authority for the Rights of Persons 
Detained or deprived of liberty and its 
regional counterparts are allowed to 
visit all — and any suspected — places 
of deprivation of liberty, as set out 
in articles 4 and 29 of the Optional 
Protocol, that are within its jurisdiction. 
For these purposes, the jurisdiction of 
the State extends to all those places over 
which it exercises effective control (see 
CAT/OP/12/5, para. 24); (b) Authorize 
non-governmental human rights 
organisations and other civil society 
actors to undertake monitoring activities 
at reception centres for asylum seekers 
and migrants, including at “crisis centres” 
and centres for unaccompanied children.
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C. Forced return 
operations

Under international law, the freedom of each State to remove foreign nationals 
from its territory is subjected to some restrictions, relating not only to the 
legitimacy of the provision — as for example the absolute ban on refoule-

ment, on ‘collective expulsions’ and on expulsions of third-country nationals who 
have a close and lasting connection with the State that intends to remove them — but 
also to the methods by which the removal is carried out. In particular, the EU Return 
Directive 115/2008/EC allows the use of proportionate and reasonable force - if 
necessary to implement the removal order - only in compliance with fundamental 
rights and with respect for the dignity and physical integrity of the foreign national 
it desires to repatriate. The lack of such guarantees therefore poses a problem of the 
legitimacy of forced return.

The task of the National Guarantor of the rights of persons detained or deprived of 
liberty is precisely that of monitoring both the methods of enforcing forced returns 
of foreign citizens illegally staying in our country, and the legitimacy of their appli-
cation. This Authority was designated by the Presidency of the Council of Ministers 
as a national monitoring body, in accordance with the aforementioned European 
Directive, in consideration of its nature as an independent body that responds to the 
Presidents of the Chamber and the Senate and by virtue of its institutional mandate 
relating to the whole area of deprivation of liberty.

From its establishment up until 13 February 2019, the National Guarantor has mon-
itored 27 forced return operations on charter flights, one on a commercial flight, 14 
pre-return phases and 3 pre-departure phases.

The National Guarantor identifies as a sample the forced return operations to be 
monitored and generally delegates members of its staff who have been trained as 
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monitors to act as observers. During monitoring, they have full access to places, 
documentation and contact with the people involved in return operations, whether 
they are migrants about to be repatriated or escort workers. The National Guaran-
tor assists at every stage of the operation, such as security checks, preparation of 
personal effects, consular hearings, when these take place on the same day as the 
operation, the distribution of meals and drinks, communications that occur between 
returnees and operating personnel and pays particular attention to the use of force 
and the use of means of constraint. The observation is guided and supported by a 
specific checklist, which is based on international standards1 and identifies the areas 
of attention, the most important structural and procedural aspects and the informa-
tion to be acquired to assess compliance with the fundamental rights of the persons 
subject to these procedures.

The recommendations, a significant selection of which is presented here, are the 
result of direct observation of the operations and their evaluation based on the stand-
ards mentioned above.

The National Guarantor has noted several critical issues such as the continuation 
of the practice of maintaining returnees handcuffed for several hours with Velcro 
straps, even in the absence of openly uncooperative behaviour. This practice was 
adopted in all the monitored forced returns, which significantly exclusively involved 
administrative removal measures, which were not criminal punishments or the con-
sequence of a criminal sanction.

A further practice that the National Guarantor deems appropriate to revise as soon 
as possible is that of not informing on time the parties concerned of the impending 
repatriation, i.e. with suitable advance notice useful for preparing for the departure 
not only materially but also psychologically, for advising family members of their re-
turn home, for the timely gathering their personal belongings in a decent manner, 
and for contacting a lawyer if necessary.

Again on the topic of communication, the National Guarantor urges that the com-
petent Authorities, at all stages of a return operation, or at least on charter flights, 
provide personnel capable of addressing the person subject to repatriation in a lan-
guage that is understandable to them and, no less important, that the escort person-

1. See the Twenty Guidelines on Forced Returns adopted by the Committee of Ministers of the Council of 
Europe on 9 May 2005; Decision 573/2004/EC relating to forced return, the Reports of the Committee 
for the Prevention of Torture of the Council of Europe, the Code of Conduct for Forced return Operations 
coordinated by Frontex of 7 October 2013 and the Guidelines for Joint Return Flights organised by Frontex 
of 12 May 2016 and the Return Handbook established by the Recommendation of 27 September 2017 of the 
EU Commission.
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nel be accompanied by additional professionals such as linguistic and cultural medi-
ators. Another area of central importance is that relating to the protection of health: all 
persons affected by a forced return procedure should be subjected to a prior medical 
exam, especially if the operation involves multiple transfers on different means and 
with trips at night. At the same time, the transmission of all health information regard-
ing returnees to all medical staff employed in the service should be ensured through 
the use of standard forms. It should also be taken into account that very often forced re-
turn operations involve foreign citizens whose age is not clear and there are therefore 
doubts as to whether they are minors or not. In such cases, since the risk of violating 
the basic rights of minors protected by international conventions is high, as well as the 
prohibitions of expulsion and refoulement provided for by the law to protect vulnerable 
categories, particular attention should be paid to the exact application of the laws cur-
rently in force and the guarantees that must be ensured in these cases.

Finally, as has already been pointed out in the National Guarantor’s reports, it is not 
acceptable that the returnees often spend several hours standing in outdoor areas, ex-
posed to extreme heat in Summer or cold in Winter, or in dilapidated rooms without 
seats or tables for eating and drinking, while waiting for a consular hearing or security 
checks at the airport. This situation is not acceptable either for repatriated persons and 
for escort law enforcement officers who experience the same discomfort.

According to the most up-to-date information available, in 2018, Italy carried out 
6,398 forced returns: a slightly lower number compared to the 6,514 in 2017.2 For a 
more complete reading, these numbers must be crosschecked with a different indica-
tor: the number of migrant landings in Italy, which in 2018 underwent a sharp decline3 
(on the other hand, it unfortunately caused an increase in the mortality rate of those 
who undertake the journey across the Mediterranean Sea)4. This decline is due largely 
to the significant decrease in the refugee flows from Libya5, consequent to a series of 
other factors, such as the proclamation, in 2018, by Libya, of its own search and rescue 
area (SAR); the many non-governmental organisations’ stop to search and rescue in 
the Mediterranean Sea between 2017 and 2018; the substantial “closure” of the Italian 

2. Information from the Public Safety Department as of 13 February 2019.

3. 23,370 landings in 2018, 119,369 in 2017. Data from the Public Safety Department.

4. “2.000 vite umane e il conteggio aumenta: il bilancio delle vittime nel Mediterraneo nel 2018”, published 
on 6 November 2018, https://www.unhcr.it/news/2-000-vite-umane-conteggio-aumenta-bilancio-del-
le-vittime-nel-mediterraneo-nel-2018.html  

5. Andrea Gagliardi, Sbarchi in calo, solo la metà dalla Libia. Record di tunisini, https://www.ilsole24ore.
com/art/notizie/2018-11-22/sbarchi-calo-solo-meta-libia-record-tunisini-193146.shtml?uuid=AEi83flG 
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ports to NGOs ordered by the Prime Minister’s current Government.6

There is no news on the bilateral “collective readmission” agreements. Currently, 
those that provide simplified procedures in terms of passes issued by the Consu-
late of the returnees, as well as the possibility to use charter flights involve only a 
few countries, including Tunisia, Nigeria, Gambia, and Egypt. With regard to the 
latter country, at the end of 2018 the National Guarantor noted with some concern 
an increase in forced return operations, at a time when Italy was suspending institu-
tional relationships after confirmation of the lack of cooperation with the Egyptian 
authorities in the investigation of those responsible for the torture and murder of 
Giulio Regeni.7

Forced return on scheduled flights involves a much higher number of destination 
countries, also because when a returnee has cleared papers no specific agreements 
are required.

Meanwhile, the issue of forced returns has become a core topic in both the Italian 
and the European political agenda. Hand in glove with the now permanent reality of 
the migration crisis in the Mediterranean, the issue of third-country nationals’ forced 
transfers to other countries is also intertwined with fundamental questions of a po-
litical and juridical-philosophical nature. They are fundamental questions, which, 
however, have actual and often dramatic implications on the life and dignity of peo-
ple: which limits does the necessary respect for human life place on the sovereignty 
of a State? It is legitimate to deliver people to the authorities of countries in which, 
according to authoritative international observers, there is a general situation of vio-
lence, the rule of law is strongly limited, or that have not signed, or implemented, the 
Optional Protocol to the UN Convention against Torture (OPCAT)?8 As observed in 
the Report of the Special Rapporteur on torture and other cruel, inhuman or degrad-
ing treatment or punishment presented to the UN Human Rights Council in Febru-
ary 2018, States wishing to remove foreigners from their territory must scrupulously 
evaluate whether the foreigner in question is in danger of being subjected to torture 
or ill treatment, also as regards a “general situation of violence” in the destination 

6. On this subject, see: Irini Papanicolopulu, Immigrazione irregolare via mare, tutela della vita umana e or-
ganizzazioni non governative, in “Diritto, immigrazione e cittadinanza”, 3/2017.

7. Press release of the National Guarantor, 12 December 2018.

8. See the paragraph ‘Forced Returns’ of the National Guarantor’s 2018 Report to Parliament, in which the Na-
tional Guarantor expressed “strong perplexity” regarding the opportunity to organise forced return flights to 
Egypt and Nigeria, Report to Parliament 2018, Rome, 2018, p. 243. Egypt has not signed the OPCAT, whereas 
Nigeria is a signatory state, but has not yet implemented the provisions concerning its own Npm. 
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country.9 Furthermore, the judgment in the case Hirsi Jamaa v. Italy (2012) of the Eu-
ropean Court of Human Rights, referred to in the UN report, states that the existence 
of internal rules or the ratification of international human rights treaties are not in 
themselves sufficient to ensure adequate protection against the risk of ill-treatment, 
in the event that reliable sources show that practices that are manifestly contrary to 
the principles of the ECHR have been implemented or tolerated by the authorities 
of the receiving countries.10 According to the Court, in short, since the prohibition 
referred to in Article 3 of the ECHR is absolute, when assessing the risk of torture and 
inhuman or degrading treatment or punishment, reports concerning the situation of 
respect for human rights in receiving countries written by reliable non-governmental 
or international organisations are of great importance.

Also due to assessments of this type, several authors have underlined the importance 
of carrying out a monitoring of forced return that does not stop at the border of the 
destination country, but that also continues even in the territory of the returnee’s des-
tination country, through the arrangement of a post-return monitoring in cooperation 
with the local National preventive mechanism.11 To this end, the National Guarantor, 
thanks to the funding of the AMIF Project “Realisation of a system of monitoring of 
forced returns”, will involve some foreigner NPMs in 2019 as part of a training initi-
ative aimed at strengthening mutual knowledge of the respective working methods.

Similarly, the risk of violation of basic rights in the country of return should be esti-
mated on a case-by-case basis, the preparation of a list of presumably safe countries, 
such as that provided for by the so-called “security decree” — on which the National 
Guarantor has publicly expressed its reservations — should not overlook the need for 
an individual risk assessment of refoulement, which is the object of a fundamental 
prohibition in the international legal framework.

More generally, it should finally be pointed out that forced return methods should 
be the exception, as they are very expensive in human and material terms and at high 
risk of infringing on basic rights. Effective strategies should therefore be pursued to 
promote voluntary repatriation schemes.

[Dario Pasquini]

9. Report of the Special Rapporteur on torture and other cruel, inhuman  or degrading treatment or punish-
ment, A/HRC/37/50, paragraph III, C. Human Rights Council, 37th session, 26 February 2018: https://
www.ohchr.org/Documents/Issues/Torture/A_HRC_37_50_EN.pdf 

10. Grand Chamber of the ECtHR judgment of 23 February 2012.

11. See Jari Pirjola, Flights of Shame or Dignified Return? Return Flights and Post-return Monitoring, “Euro-
pean Journal of Migration and Law”, 17/2015.
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C.1 Protection against refoulement

In order not to incur violations of the prin-
ciple of non-refoulement, the National 
Guarantor emphasises the need for every 
appropriate measure to be adopted so that 
full access to the international protection 
procedure is always guaranteed in the hot-
spotsand at every stage of a forced return 
procedure.
(Report on the monitoring of the forced 
return charter flight to Lagos on 17 May 
2017)

In relation to the execution of the expul-
sion of a foreign citizen who is in a particu-
lar vulnerable health situation, it should be 
recalled what responsibilities Italy would 
incur in the event of returning a person 
suffering from mental illness to a country 
in which the returnee would be deprived of 
any family support. A violation of Article 3 
of the ECHR may be envisaged if no pre-
ventive information and guarantees about 
the care and medical induction of the refu-
gee by the medical and social services of the 
country of destination (for example, recep-
tion in a nursing home) have been acquired 
beforehand.
(Correspondence on the forced return 
monitoring of a single person to Tirana on 
18 January 2019)

Legislative Decree of 25 July 1998 No. 
286 (Immigration Consolidation Act) 
Article 19 - Prohibitions of expulsion 

and refoulement. Provisions regarding 
vulnerable categories.

1. Under no circumstances may expulsion 
or refoulement be made to a State where 
the foreigner may be subjected to perse-
cution for reasons of race, sex, language, 
citizenship, religion, political opinion, per-

sonal or social conditions, or may risk being 
returned to another State in which he is not 

protected from persecution.
1.1. The rejection or expulsion or the extra-
dition of a person to a State is not allowed 

if there are good reasons to believe that the 
individual risks being subjected to torture. 

The assessment of these reasons also takes 
into account the existence in the State of 

systematic and serious violations of human 
rights.

Basic Rights according to the European 
Convention for the Protection of 
Human Rights and Fundamental 

Freedoms: 
Article 2 Right to life

Everyone’s right to life shall be protected 
by law. No one shall be deprived of his life 

intentionally [...] 
Article 3 Prohibition of torture

No one shall be subjected to torture or 
to inhuman or degrading treatment or 

punishment.
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The National Guarantor points out that the return of a foreign person to a 
seriously unstable country such as Somalia poses objective risks for his safety 
and security. The implementation of such a measure therefore presents seri-
ous risks of violation of the prohibition of refoulement referred to in article 3 
of the ECHR and exposes Italy to the risk of condemnations at the interna-
tional level.
(Correspondence on the forced return monitoring, subsequently deleted, of 
a single person to Mogadishu on 17 January 2019)

The National Guarantor recommends stopping practices that have the effect 
of repatriating asylum seekers who are still in time to submit an appeal to halt 
the effects of rejection of their application for international protection.
(Report on the monitoring of the joint chartered forced return to Lagos on 23 
February 2017)

The National Guarantor recommends that updates concerning legal posi-
tions of returnees who have submitted an asylum application be verified, even 
at the immediate time of departure, in order to ascertain that the rejection of 
the relative application is actually final or that the appeal to suspend its effects 
has been rejected by the competent court. 
(Report on the monitoring of the forced return charter flight to Lagos on 19 
January 2017)



Norms and normativity • Standards for the Deprivation of Liberty of Migrants68

C.2 Protection of minors

Based on the information provided dur-
ing the monitoring, two returnees subject 
to a removal order and subsequently one 
for detention, at the time of the validation 
hearing before the Justice of the Peace de-
clared their minor age. The Justice of the 
Peace therefore suspended the proceeding 
and ordered investigations, taking note, 
over the following twenty-four hours, of 
the reports of the auxological evaluation 
immediately carried out which attested the 
compatibility of the skeletal segments in 

question, in one case, “with a registry age of 18 years” and , in the other, “with 
a skeletal age of 18 years”. 
Without prejudice to the responsibilities also attributable to judicial authori-
ties in the cases in question, the National Guarantor notes that the procedure 
followed is not in compliance with the legislation currently in force concern-
ing the age assessment of Unaccompanied Migrant Minors, in particular: 
-  the law of 7 April 2017 No. 47, which sets out, among the various safe-

guards for the protection of the person, that the social-health assessments 
aimed at ascertaining the age be ordered by the Public Prosecutor’s Office 
at the Juvenile Court (in accordance with the provisions of Article 19bis of 
the Legislative Decree of 18 August 2015, No. 142);

-  The decree of the President of the Council of Ministers of 10 November 
2016, No. 234 setting out the “Regulation concerning the definition of the 
mechanisms for determining the age of unaccompanied foreign victims of 
trafficking” which introduced the criterion of progressive invasiveness 
and the multi-disciplinary approach in age assessment procedures.

Taking into account, therefore, the risk of violation of the basic rights of mi-

Legislative Decree of 25 July 1998 No. 
286: Article 19

1-bis under no circumstances, Unaccompa-
nied Migrant Minors can be subjected to an 

entry ban.
2. Expulsion is not allowed except in the 

cases provided for by Article 13, paragraph 
1 with respect to:

a) Foreigners under the age of eighteen, 
except for the right to follow the expelled 

parent or guardian [...]
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nors protected by international conventions and of the rules on non-refoule-
ment and inexhaustibility of vulnerable categories envisaged by the law, the 
National Guarantor calls for the exact enforcement of laws currently in force 
and guarantees be ensured when a doubt arises about the minor age of a for-
eign person. 
(Report on the monitoring of a chartered force return to Hammamet on 27 
November 2017)
(Report on the monitoring of third-country nationals’ forced return opera-
tions, December 2017-June 2018)

The National Guarantor has detected a serious lack of implementation of the 
law with regard to the age assessment of foreign migrants, recognising the 
reiteration of pre-existing practices without the involvement of the court. It 
also noted the lack of awareness of the relevant provisions by both the police 
forces and the courts. Thus, the National Guarantor recommends the imple-
mentation of all appropriate initiatives for the stakeholders, who in their var-
ious capacities come into contact with a foreign person about whom there 
is a doubt regarding the declared minority or majority of age, so that these 
are fully aware of the procedure to activate for the performance, if necessary, 
of social-health checks and legal guarantees related to the protection of the 
interested party.
(Report to Parliament 2018)
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C.3 Protection of health care and medical 
assistance

In line with the provisions of the “Twenty 
Guidelines on Forced Return” adopted by 
the Committee of Ministers of the Coun-
cil of Europe in 2005 and the CPT, the 
National Guarantor recommends that all 
persons submitted to a forced return pro-
cedure undergo a prior medical check. In 
fact, given the importance of the basic right 
to health protection, the National Guaran-
tor believes that a precautionary principle 
should be adopted by the State in assum-
ing the responsibility that returnees are in 
adequate health conditions, as required by 
Decision 573/2004/EC. According to the 
CPT, however, such a precaution must be 
considered necessary in view of the possi-
ble use of force against them.
(Report on the monitoring of third-coun-
try nationals’ forced return operations, 
December 2017-June 2018)

“Return Handbook” attached to 
Commission Recommendation (EU) 

2017/2338 of 16 November 2017:
According to the Return Directive, 

Member States must take into account 
the common guidelines on security 

provisions applicable to the joint removal 
by air attached to Decision 573/2004/EC 
in the context of all removals by air and 
not only, as initially provided for in that 

decision, in the context of joint removals.

Twenty guidelines on forced return 
adopted by the Committee of 

Ministers of the Council of Europe in 
2005:

Guideline 16:
1. Persons shall not be removed as long 

as they are medically unfit to travel. 
2. Member states are encouraged to 

perform a medical examination prior to 
removal on all returnees either where 

they have a known medical disposition or 
where medical treatment is required, or 
where the use of restraint techniques is 

foreseen. 
3. A medical examination should be 

offered to persons who have been the 
subject of a removal operation which has 

been interrupted due to their resistance 
in cases where force had to be used by 

the escorts. 
4. Host states are encouraged to have 

“fit-to-fly” declarations issued in cases of 
removal by air.

Council Decision 573/2004/EC on the 
organisation of joint flights for removals 

from the territory of two or more Member 
States, of third-country nationals who are 

subjects of individual removal orders
Annex: Guideline 1.1.2

The organising Member State and each par-
ticipating Member State shall ensure that the 
returnees for whom they are responsible are 

in an appropriate state of health, which allows 
legally and factually for a safe removal by air.
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The current practice of acquiring short time before a forced return operation 
has started a fit-for-fly declaration — by the doctor appointed by the Immi-
gration Removal Centre’s management body — does not provide sufficient 
guarantees. The same procedure established for assessing the suitability for 
detention should be implemented, providing for the professionalism of med-
ical staff taken from the national health system. This being considered, the 
National Guarantor recommends setting up specific agreements with the lo-
cal health authorities or modifying those already in place, so that they will be 
responsible for the returnees’ appropriate state of health and their return can 
be carried out.
(Report on the monitoring of the forced return charter flight to Lagos on 26 
January 2017)
(Report on the monitoring of a chartered force return to Hammamet on 13 
April 2017)

In reiterating that each participating State shall ensure that the returnees for 
whom they are responsible are in an appropriate state of health, which allows 
legally and factually for a safe removal by air (Decision 2004/573/EC), the 
Guidelines developed by Frontex in the “Guide for Joint Return Operations 
by Air coordinated by Frontex”, adopted on 12 May 2016, contain the obli-
gation for the participating Member States to issue the so-called fit-to-travel 
certification to the Organising Member State, that is, medical clearance for 
the return flight in the event of previous medical problems and/or the need to 
administer drugs. To this end, the annex to the Guidelines contain the stand-
ard “Fit-to-travel form”, including a body chart, which guarantees a clear and 
uniform indication of the information. In view of this, the National Guarantor 
recommends establishing and implementing operational protocols that guar-
antee, by using standardised forms, the transmission to the medical staff em-
ployed in the repatriation of all health information concerning the returnee.
(Report on the monitoring of the forced return charter flight to Lagos on 26 
January 2017)
(Report on the monitoring of a chartered force return to Hammamet on 13 
April 2017)
(Report on the monitoring of third-country nationals’ forced return opera-
tions, December 2017-June 2018)
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In order to ensure the continuity of any therapeutic treatments for the dura-
tion of a repatriation, the National Guarantor recommends including in the 
documentation available to the medical staff employed in an operation the 
medical records of returnees who present health problems or who require 
medical care.
(Report on the monitoring of the forced return charter flight to Lagos on 26 
January 2017)

All medical personnel who come into contact with foreign citizens deprived 
of personal liberty are reminded to observe the obligation to accurately re-
port any signs indicative of injuries and to ascertain the consistency between 
these findings and the statements made by the interested party, complying 
with any further legal obligation that this might entail.
(Report on the monitoring of third-country nationals’ forced return opera-
tions, December 2017-June 2018)

The National Guarantor recommends that precise instructions be provided 
to escorts so that persons under their custody are always allowed access to a 
doctor.
(Report on the monitoring of a chartered force return to Hammamet on 13 
April 2017)
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C.4 Use of force and coercive measures

During forced return operations, the use of force and coercive measures is used 
in full compliance with the European and international standards that allow its use 
only as a measure of last resort, in case of strict necessity, “towards the returnees 
who refuse or resist the removal” (Decision 2004/573/EC), or in the event of a 
serious and immediate risk of escape or damage to the physical integrity of the for-
eigner (self-injury) or third parties or damage to property (Article 6 of the Frontex 
Code of Conduct for Joint Return Operations, adopted in 2013), without system-
atic use and on the basis of an individual and dynamic risk assessment (Frontex 
Guidelines on joint flights, adopted in May 2016).
(Report on the monitoring of the forced return charter flight to Lagos on 26 
January 2017)
(Report on the monitoring of third-country nationals’ forced return opera-
tions, December 2017-June 2018)

Directive 2008/115/EC of 16 December 
2008 setting out common rules and pro-
cedures applicable in the Member States 
for the return of illegal third-country 
nationals
Article 8 - Removal
4. Where Member States use — as a last 
resort — coercive measures to carry out the 
removal of a third-country national who 
resists removal, such measures shall be pro-
portionate and shall not exceed reasonable 
force. They shall be implemented as provided 
for in national legislation in accordance with 
fundamental rights and with due respect 
for the dignity and physical integrity of the 
third-country national concerned 
5. In carrying out removals by air, Member 
States shall take into account the Common 
Guidelines on security provisions for joint re-
movals by air annexed to Decision 2004/573/
EC. 
6. Member States shall provide for an effec-
tive forced-return monitoring system.

Council Decision 573/2004/EC relating 
to the organisation of joint flights for 
the removal of third-country nationals 
illegally present in the territory of two or 
more Member States. Annex: Guideline 
3.2 - Use of coercive measures
Coercive measures shall be used as follows: 
a) Coercive measures shall be implemented 
with due respect to the individual rights of 
returnees. 
b) Coercion can be used on individuals who 
refuse or resist removal. All coercive measures 
shall be proportional and shall not exceed 
reasonable force. The dignity and physical 
integrity of the returnee shall be maintained. 
As a consequence, in case of doubt, the 
removal operation including the implementa-
tion of legal coercion based on the resistance 
and dangerousness of the returnee,  shall be 
stopped following the principle  ‘no removal 
at all cost’. [...]



Norms and normativity • Standards for the Deprivation of Liberty of Migrants74

Considering the safety needs of returnees who, being partially immobilised, 
would run the risk of being unable to react with due readiness in the event 
of an accident, the National Guarantor recommends that the use of coercive 
measures during the flight phase, even if for short duration, be avoided.
(Report on the monitoring of the forced return charter flight to Lagos on 26 
January 2017)

The National Guarantor recommends 
stopping practices that involve the system-
atic use of coercive measures to deal with 
the unsuitable arrangement of places with 
respect to safety requirements. In fact, this 
way of operating has an obvious effect on 
the basic rights of returnees, who may be 
subjected to the application of coercive 
measures only on the basis of the risk fac-
tors related to the environment, regardless 
of the individual behaviour adopted during 

the forced return operation.
(Report on the monitoring of third-country nationals’ forced return opera-
tions, December 2017-June 2018)

The National Guarantor recommends that, in the case of the use of force or 
of coercive measures, the returnee should remain with his torso in a vertical 
position and that nothing should press against or interfere with his chest, pre-
venting him from breathing normally.
(Report on the monitoring of a chartered force return to Hammamet on 13 
April 2017)

ECtHR in numerous judgments
(e.g. Selmouni v. France, judgment of 28 

July 1999, para. 99, Berlinski v. Poland, 
judgment of 20 June 2002, paragraphs 59-

65). In respect of a person deprived of his 
liberty, recourse to physical force which has 

not been made strictly necessary by his own 
conduct diminishes human dignity and is 

in principle an infringement of the right set 
forth in Article 3.
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Escort staff employed in a joint forced re-
turn operation should be informed about 
the list of authorised coercive measures, 
established by mutual agreement between 
the Organising Member State and the Par-
ticipating Member States prior to the start 
of the operation.
(Report on the monitoring of the forced 
return charter flight to Lagos on 26 Janu-
ary 2017)

Code of conduct for joint return opera-
tions coordinated by Frontex (2013):
Article 7
The use of coercive measures must be legal, 
necessary and proportional, not exceeding 
reasonable force, and with due respect to 
the returnee’s rights, dignity and physical 
integrity. The use of coercive measures 
takes appropriate account of the individual 
circumstances of each person, such as their 
vulnerable condition.
2. Coercive measures may be used only 
when strictly necessary on returnees who 
refuse or resist removal or in response to an 
immediate and serious risk of the returnee 
escaping, causing injury to themselves or to 
a third party, or causing damage to proper-
ty. […]
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C.5 Material conditions of detention facilities

Observing the state of degradation and the lack of amenities, the National 
Guarantor recommends that restoration works be made on the premises of 
the airport of Palermo used for waiting and preliminary boarding operations, 
to improve their conditions and cleaning, to make them comfortable and 
adapted for sheltering in any weather condition. They should be equipped 
with furniture, such as chairs and tables, sufficient for the number of return-
ees and escort employed in the return flight, as well as with directly accessible 
bathrooms, snack and drink vending machines.
(Report on the monitoring of a chartered force return to Hammamet on 13 
April 2017)
(Report on the monitoring of the forced return charter flight to Lagos on 17 
May 2017)
(Report on the monitoring of third-country nationals’ forced return opera-
tions, December 2017-June 2018)

The facility used as medical room at the airport of Palermo is bare, furnished 
with a desk and a few chairs, without any medical equipment or furniture. 
During the return operation under monitoring, a returnee — who declared 
experiencing severe abdominal pains —was obliged to stretch out on the sur-
face of the desk during the visit, as there was no bed.
Hence, the National Guarantor recommends that urgent initiatives be taken 
to ensure that all medical interventions provided at Palermo airport are car-
ried out in a suitable room, equipped with a special bed for medical examina-
tions and any other necessary equipment.
(Report on the monitoring of a chartered force return to Hammamet on 13 
April 2017)
(Report on the monitoring of the forced return charter flight to Lagos on 17 
May 2017)
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The configuration of the places, unsuitable for ensuring adequate safety con-
ditions, leads to the application of operational protocols that include an in-
tensive and generalised use of coercive measures, regardless of an individual 
risk assessment carried out on the basis of the conduct of each returnee. The 
layout of the site is, therefore, in and of itself a risk factor, which is met with 
by the adoption of operating practices that do not comply with international 
standards on the use of force and which can therefore entail a violation of 
the dignity of the persons who undergo them without consideration of the 
actual individual responsibilities. That considered, the National Guarantor 
recommends that all practices involving the systematic use of coercive meas-
ures to cope with the unsuitable configuration of places with respect to se-
curity needs be stopped. Indeed, those practices have obvious backslashes 
on the basic rights of returnees, susceptible in this way to be subjected to 
the application of coercive measures only based on the risk factors related to 
the environment, regardless of the individual behaviour adopted during the 
forced return operation.
(Report on the monitoring of third-country nationals’ forced return opera-
tions, December 2017-June 2018)



Norms and normativity • Standards for the Deprivation of Liberty of Migrants78

C.6 Basic needs

After some organisational hitches in the preliminary operations to the flight 
phase, returnees from some centres were not served food for some time. The 
National Guarantor recommends setting up a system of coordination be-
tween the various actors who take turns in a forced return operation in order 
to ensure that for the entire duration of the operation, including the phases 
prior to the flight phase, the provision of food and drinks be ensured to for-
eign nationals on a regular basis.
(Report on the monitoring of the forced return charter flight to Lagos on 26 
January 2017)
(Report on the monitoring of the forced return charter flight to Lagos on 19 
January 2017)

In the flight phase, having observed that the aircraft lavatories are prevented 
from having their door completely closed by escort officers so to keep an eye 
inside the cabin and control any risk of self-injury, the National Guarantor 
calls for the Ministry of the Interior to raise awareness on this issue and en-
sure that the escort shall guarantee  full respect for the returnee’s dignity and 
privacy when using the lavatories.
(Report on the monitoring of the forced return charter flight to Lagos on 23 
February 2017)
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C.7 Information and right to understand

Noting that the very outset of forced return 
operations is not communicated to the re-
turnees held in the Centres in advance, the 
National Guarantor recommends that the 
date of the forced return operation be com-
municated to the interested parties in due 
time so as to allow them organising for the 
departure, gathering their personal belong-
ings, notifying their family members or in 
any case trusted persons and/or a lawyer in 
order to remain in contact for any updates 
regarding their respective legal positions. 
(Report on the monitoring of the forced 
return charter flight to Lagos on 26 Janu-
ary 2017 and other Reports)

In the judgment on the verification of the 
non-arbitrariness of a measure restricting 
personal liberty, regardless of whether the 
measure complies with the national law, the 
ECtHR is paying attention to the good faith 
in the application of the measure or the ab-
sence of bad faith or elements of deception 
by the Authorities. 
In view of this, the National Guarantor rec-
ommends, in accordance with Article 5 of 
the ECHR, that for the entire course of the 
operation clear and exhaustive information 
be provided to returnees according to the 
principles of correctness and good faith, upon which the action of the Au-
thorities shall always be based when enforcing a measure depriving liberty.
(Report on the monitoring of the forced return charter flight to Lagos on 19 
January 2017)

CPT/Inf (2003) 35, paragraph 41:
Operations involving the deportation of 
immigration detainees must be preceded 
by measures to help the persons concerned 
organise their return, particularly on the 
family, work and psychological fronts. It 
is essential that immigration detainees be 
informed sufficiently far in advance of their 
prospective deportation, so that they can 
begin to come to terms with the situation 
psychologically and are able to inform 
the people they need to let know and to 
retrieve their personal belongings.  The 
CPT has observed that a constant threat of 
forcible deportation hanging over detainees 
who have received no prior information 
about the date of their deportation can 
bring about a condition of anxiety that 
comes to a head during deportation and 
may often turn into a violent agitated state. 
In this connection, the CPT has noted that, 
in some of the countries visited, there was 
a psycho-social service attached to the units 
responsible for deportation operations, 
staffed by psychologists and social workers 
who were responsible, in particular, for 
preparing immigration detainees for their 
deportation (through ongoing dialogue, 
contacts with the family in the country of 
destination, etc.).  Needless to say, the CPT 
welcomes these initiatives and invites those 
States which have not already done so to 
set up such services.
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The National Guarantor has detected the 
adoption of practices that conflict with the 
international standard, indicated by the 
CPT and contained in the Frontex Code of 
Conduct, which encourages escort opera-
tors to prevent the use of force, seeking the 
cooperation of the returnee at every stage 
of the operation through clear and ade-
quate information. The guidelines adopted 
by Frontex for joint flights in May 2016 set 
out, for example and not only, that the re-
turnees leaving the Centre be informed of 
the reasons of their repatriation, the stages 
of the journey and the phases of the proce-
dure, the security checks both on the per-
sons and on their luggage and the possible 
use of coercive measures if necessary. 
For this reason, in order to ensure full re-

spect for the dignity of foreign citizens and their right to understand every 
moment of the coercive procedure performed, as well as to prevent stress sit-
uations that may generate critical reactions, it is fundamental to provide the 
returnees with clear and comprehensive information regarding the forced re-
turn operation. This being considered, the National Guarantor recommends, 
no later than the start of the operation, informing foreign citizens subjected 
to the procedure of all the various phases, including the different stages of the 
journey, the times of stay in any stopovers, the place and approximate time 
of arrival in the country of origin, of the carrying out of security checks both 
on the persons and on their luggage, as well as the possible use of coercive 
measures if necessary.
(Report on the monitoring of a chartered force return to Hammamet on 27 
November 2017)
(Report on the monitoring of the forced return charter flight to Lagos on 19 
January 2017)
(Report on the monitoring of third-country nationals’ forced return opera-
tions, December 2017-June 2018)

Twenty guidelines on forced return 
adopted by the Committee of Ministers 

of the Council of Europe in 2005 
Guideline 15

1. In order to limit the use of force, host 
states should seek the cooperation of retur-
nees at all stages of the removal process to 

comply with their obligations to leave the 
country.

2. In particular, where the returnee is detai-
ned pending his/her removal, he/she should 

as far as possible be given information in 
advance about the removal arrangements 

and the information given to the authorities 
of the state of return. He/she should be 

given an opportunity to prepare that return, 
in particular by making the necessary con-

tacts both in the host state and in the state 
of return, and if necessary, to retrieve his/

her personal belongings which will facilitate 
his/her return in dignity.
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C.8 Security checks

With regard to the security checks aimed at searching for objects that might 
cause self-injury or harm to third parties — carried out by the escort pursu-
ant to the rules of the International Civil Aviation Organisation (ICAO) —, 
the National Guarantor recommends immediately discontinuing operational 
practices that force stripped people to squat and to adopt operating methods 
that never involve a complete strip search, but rather include a check of indi-
vidual garments so that the person is, at least in part, always clothed.
(Report on the monitoring of the forced return charter flight to Lagos on 26 
January 2017)

The National Guarantor recommends carrying out security checks in suitable 
environments, heated in the Winter season and furnished in such a way that 
the inspections are respectful of the dignity of the people (for example by 
providing a floor mat suitable for the need and a partition that allows the per-
son to take off his clothes and hand them to the escort for inspection, without 
having to be continuously exposed half-naked).
(Report on the monitoring of the forced return charter flight to Lagos on 26 
January 2017)
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When carrying out security checks, the National Guarantor requests that the 
Department of Public Safety of the Ministry of the Interior assess the conven-
ience of adopting less invasive personal control techniques and equally effi-
cient in terms of security, normally used by other European countries in the 
course of forced return operations. For example, the use of technical tools to 
search for concealed metal objects that do not oblige them to take off their 
clothes (except minimally) is not only more respectful of the dignity of the 
person, but contributes to maintaining that climate of trust and collaboration 
based on the success and safety of every operation. The practice used today 
of manual/visual inspection, being borrowed from police search techniques, 
does not appear to be functional in this sense.
(Report on the monitoring of the forced return charter flight to Lagos on 23 
February 2017)
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C.9 Protection of property

The practice of not giving the returnees a receipt for their luggage handed 
over to be stowed appears inadequate in terms of guarantees regarding the 
protection of the property of returnees and is a source of particular stress 
and discomfort for foreign nationals who lose control of their property with-
out receiving any documentary confirmation that guarantees its return. The 
National Guarantor therefore recommends that returnees be issued a receipt 
for the delivery of the hold baggage, as is the case for all passengers taking a 
flight and who are guaranteed the protection of the right to private property.
(Report on the monitoring of the forced return charter flight to Lagos on 26 
January 2017)
(Report on the monitoring of the forced return charter flight to Lagos on 17 
May 2017)
(Report on the monitoring of the forced return charter flight to Lagos on 19 
January 2017)

The National Guarantor recommends that in chartered return flights, a less 
impromptu baggage labelling system be set up, using professional identifi-
cation labels and avoiding the names of returnees hand marked on a piece of 
paper taped to the baggage.
(Report on the monitoring of the forced return charter flight to Lagos on 26 
January 2017)
(Report on the monitoring of the forced return charter flight to Lagos on 17 
May 2017)
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The practice of the Italian escort team of avoid leaving the aircraft after arriv-
ing in Lagos to follow the return of stowed baggage appears to be in contrast 
with the guidelines contained in the Annex to Decision 2004/573/EC, which 
gives the authorities of the return Country the responsibility of the delivery of 
the returnees to the local authorities of the State of arrival and their personal 
baggage (point 5, letter c). Therefore, the National Guarantor recommends 
that the Italian escort team leader ensure and verify the return of baggage to 
returnees before the handover.
(Report on the monitoring of the forced return charter flight to Lagos on 26 
January 2017)
(Report on the monitoring of the forced return charter flight to Lagos on 19 
January 2017)
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C.10 Right to complain

Article 72, paragraph 2 of the EU Regu-
lation 2016/1624 of 14 September 2016, 
the so-called Frontex Regulation, in force 
since 6 October 2016, sets out that “Any 
person who is directly affected by the ac-
tions of personnel participating in a joint 
operation [ ...] and who believes that he 
has been the subject of a violation of his 
fundamental rights as a result of such ac-
tions, or the party that represents such a 
person, may file a complaint in writing with 
the Agency”. Having noted that, during the 
joint return operation monitored by the Na-
tional Guarantor, the persons subjected to 
the procedure were not at all provided with 
information relating to such a possibility 
making the complaint mechanism ineffec-
tive, the National Guarantor recommends 
preparing operational protocols that provide for the systematic information 
addressed to foreign nationals subjected to joint forced return operations on 
the possibility to lodge a complaint to Frontex for any violations of their basic 
rights that they may experience during the operation; it also recommends that 
every initiative be taken to facilitate access to the procedure by making the 
relevant forms available in a multi-lingual version to the interested parties.
(Report on the monitoring of the forced return charter flight to Lagos on 26 
January 2017)
(Report on the monitoring of the forced return charter flight to Lagos on 23 
February 2017)
(Report on the monitoring of the forced return charter flight to Lagos on 19 
January 2017)

Twenty guidelines on forced return 
adopted by the Committee of Ministers 
of the Council of Europe in 2005
Guideline 20
1. Member States should implement an 
effective system for monitoring forced 
returns.
2. Suitable monitoring devices should also 
be considered where necessary.
3. The forced return operation should be 
fully documented, in particular with respect 
to any significant incidents that occur or 
any means of restraint used in the course 
of the operation. Special attention shall be 
given to the protection of medical data.
4. If the returnee lodges a complaint 
against any alleged ill-treatment that took 
place during the operation, it should lead to 
an effective and independent investigation 
within a reasonable time.
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The National Guarantor recommends taking every initiative useful to facil-
itate access to the complaint procedure by making the relevant forms avail-
able in a multilingual version to the interested parties and setting up collec-
tion points for complaints, for example on board the aircraft, that guarantee 
claimants’ privacy.
(Report on the monitoring of the forced return charter flight to Lagos on 26 
January 2017)
(Report on the monitoring of the forced return charter flight to Lagos on 19 
January 2018)
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C.11 Professionals employed

It should be considered that removing language barriers, in addition to being 
the prerequisite for the effectiveness of all the rights held by the foreign na-
tional, is also fundamental for the implementation of the verbal de-escalation 
techniques indispensable to relieving tension and avoiding the use of force 
and coercive measures. Decision 2004/573/EC concerning the organisa-
tion of joint flights for the removal of third-country nationals illegally present 
in the territory of two or more Member States establishes, in fact, that “The 
Member State which organises the operation shall ensure that suitable lin-
guistic staff is available for the removal operation”.
Having noted a substantial non-application of such provision, the Nation-
al Guarantor recommends that during all phases of a return operation (or 
at least on charter flights) linguistic skills capable of addressing the person 
subjected to repatriation in a language that is understandable to him be pres-
ent in line with the provisions of point 3.3 letter e) in the Annex to Decision 
2004/573/EC and to Article 11 of the Frontex Code of Conduct, adopted in 
October 2013, for joint return operations coordinated by Frontex.
(Report on the monitoring of third-country nationals’ forced return opera-
tions, December 2017-June 2018) and other Reports 

The National Guarantor recommends that during all return operations the 
minimal presence of a linguistic mediator who can address the person subject 
to repatriation in a language that is understandable to them and not be limited 
only to English or Italian be ensured.
(Report on the monitoring of the forced return charter flight to Lagos on 26 
January 2017)
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In relation to the professional figures involved in the operations, the absence 
of professional psychological-social figures who can offer support and assis-
tance to returnees and also to support personnel in the management of any 
moments of crisis must also be highlighted. Considering very positively the 
experiences found in some of his visits, the CPT believes that the involvement 
of personnel with similar skills is a practice that all States should adopt.
(Report on the monitoring of third-country nationals’ forced return opera-
tions, December 2017-June 2018)
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C.12 Escort 

It should be noted that the commitment made by the Ministry of the Interi-
or in ensuring adequate preparation of the escort employed in forced return 
operations by organising periodic training courses is aimed exclusively at the 
professionalism of the State Police escort used in international transfer and 
which - as far as this National Guarantor is aware - the personnel responsi-
ble for the preliminary phases of the operation does not receive any specific 
training, even though they usually enter into and remain in contact for a long 
time with the returnee. From the start of the procedure at the Centre up until 
arrival at the departure airport (the latter usually carried out by an inter-force 
mechanism). The circumstance appears to be particularly critical with regard 
to the necessary preparation of said personnel with respect to the use of force 
and coercive measures, a requirement which, as highlighted by the CPT, aris-
es from the very outset of the operation, or from the time when the returnee 
is taken from his own detention room (CPT/Inf (2003) 35, paragraph 34).
(Report on the monitoring of third-country nationals’ forced return opera-
tions, December 2017-June 2018)

The National Guarantor recommends the use, from the initial phases of the 
operation, of personnel who have attended escort training courses for forced 
return activities or, in any case, guaranteeing during the phase of collection at 
the facilities and transfer (so-called pre-return and pre-departure phases) the 
presence of at least two operators who have attended the course with the task 
of coordinating the specifically appointed police officers.
(Report on the monitoring of the forced return charter flight to Lagos on 26 
January 2017)
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The fact that the role of the operators is not always immediately identifiable 
by the returnees appears particularly critical with reference to the health care 
staff serving on charter flights, whose non-recognition by foreign citizens 
could in fact inhibit the possibility of contacting them in case of need, accord-
ing to the provisions of the Annex to the Council Decision 2004/573/EC of 
29 April 2004, point 3.3 letter d). This Decision is also very clear in indicat-
ing that escort members should display a distinctive badge for identification 
purposes (point 1.2.5 of the Annex). As indicated by the CPT in the Report 
sent to Italy on the monitoring carried out from 16 to 18 December 2015, the 
display of an identification badge by the escort is an important guarantee that 
protects both the persons subjected to repatriation and the operators. In view 
of this, the National Guarantor recommends that, for the entire duration of 
the operation, staff members display the metal identification plate and wear 
identifiable ‘jerseys’ or other distinctive signs that highlight the role and 
function performed within the scope of the operation.
(Report on the monitoring of a chartered force return to Hammamet on 21 
July 2016)
(Report on the monitoring of third-country nationals’ forced return opera-
tions, December 2017-June 2018)

The National Guarantor urgently renews its recommendation, in line with 
what is also specified in the operational telegrams of the Department of Pub-
lic Safety, on the need for the operating personnel to be identifiable not only 
institutionally, but also from a personal point of view and display the identi-
fication number reported on the metal plate from the first contact with the 
persons to be repatriated and for the entire duration of the operation.
(Report on the monitoring of a chartered force return to Hammamet on 19 
May 2016)
(Report on the monitoring of the forced return charter flight to Lagos on 23 
February 2017)
(Report on the monitoring of a chartered force return to Hammamet on 13 
April 2017)
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The National Guarantor recommends that the respect for the role and the 
prerogatives of the monitor always be ensured, and that he have access to 
all the pertinent information, including unrestricted access to all the spaces 
used and to the returnees (Article 14 of the Code of Conduct for joint return 
operations coordinated by Frontex on 7 October 2013).
(Report on the monitoring of third-country nationals’ forced return opera-
tions, December 2017-June 2018)
(Report on the monitoring of a chartered force return to Hammamet on 13 
April 2017)
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C.13 Handover

During all the monitoring situations, the handover of foreign nationals to the lo-
cal authorities took place on board the aircraft, in the front part. Recalling point 
5 letter f) of the Annex to Decision 2004/573/EC which states that the handover 
of returnees is to take place outside the aircraft, the National Guarantor recom-
mends that the handover operations to the Authorities of the destination country 
take place on the ground in the appropriate border offices and that the monitoring 
bodies, both national and international, are admitted to observe the same with the 
possibility of requesting information about the subsequent decisions that will be 
taken by these Authorities in relation to the repatriated persons.
(Report on the monitoring of a chartered force return to Hammamet on 19 
May 2016) and other Reports

The National Guarantor recommends that in the negotiation of new readmis-
sion agreements or in updating the existing ones, reference be made to the 
role and prerogatives of the national monitoring body.
(Report on the monitoring of third-country nationals’ forced return opera-
tions, December 2017-June 2018)
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Standards for the 
deprivation of liberty 
of migrants

The administrative detention of migrants, the deprivation - in other words - of per-
sonal liberty as a consequence of the mere illegal presence on national territory, 
raises, under the profile of the basic rights of the human person, two different is-
sues.

The first is the issue of the very legitimacy of this form of detention or, more pre-
cisely, the question of the boundaries within which the measure of deprivation of 
liberty is lawful from the perspective of internationally and/or constitutionally rec-
ognised rights. Although the phenomenon is widespread in the practice of many 
states, the international standards (mostly soft law rules, which develop in greater 
detail and evolutionarily interpret treaty rules on the subject) are now oriented in 
the sense of the legitimacy of this form of deprivation of liberty only within rather 
narrow margins, as a measure of last resort. This approach is founded and justified 
in the circumstance that detention (still) constitutes an exception to a basic right, 
that to personal liberty, an exception which, as such, is to be understood in a re-
strictive manner (and which a fortiori cannot and must not, whatever the context in 
which it is placed, become a rule). The exceptional nature of the deprivation of per-
sonal liberty is further strengthened, in the situation we are dealing with, by the fact 
that it lacks the most frequent and in some ways the most “acceptable” justification 
of the suspension of the right to personal liberty: the fact of being been convicted 
of committing a crime or - but only under certain circumstances and within pre-es-
tablished time limits - being accused of having committed it.
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The exceptional nature of the deprivation of liberty of migrants outside the crimi-
nal context translates into two types of limitations on the latter. On the one hand, 
it must always be - for its entire duration - fully justified in terms of both necessi-
ty and proportionality. On the other hand, those belonging to certain categories 
of people are excluded from those who may be deprived of personal liberty (this 
limit could also be expressed by saying that, with respect to such persons, the ex-
tent of the deprivation of liberty is inherently disproportionate). Both the proper 
assessment of the requirements of necessity and proportionality and the respect 
of the prohibitions of detention tout court must be supported by adequate proce-
dural guarantees. The latter are essential to the extent that their accessibility and 
effectiveness hinges on the effectiveness of the right to personal liberty of those for 
whom - because it is not (any longer) necessary, because it is disproportionate or 
because it is prohibited tout court - it cannot be suspended.

The second issues that the administrative detention of migrants raises is that re-
lating to its methods. The rules governing these methods, applied to a situation 
of deprivation of liberty different from that of those convicted of/charged with a 
crime, must not simply reproduce similar rules applicable in the criminal context. 
Instead, they must take into account the specific characteristics (for example, of 
the non-punitive purpose) of the administrative detention of migrants and the 
somewhat more exceptional nature of the deprivation of liberty in the situation 
considered.

These “Standards for the deprivation of liberty of migrants” have been drawn up 
by the National Guarantor of the rights of persons detained or deprived of liberty 
in order to assist all stakeholders in ensuring the full respect for the basic rights of 
migrants in administrative detention. In their development, consideration was giv-
en, on the one hand, to the draft European Rules on the administrative detention of 
migrants, still in development, and, on the other hand, to international standards 
applicable to the subject. The contributions and opinions of the organisations and 
bodies that accepted the National Guarantor’s invitation to participate in a moment 
of discussion on the text while it was being drafted were also of value.

This publication is the first version that may, in light of future observations and 
experience, be revised and edited later.

[Antonio Marchesi]
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1. Right to personal liberty

1. Every person has the right to personal liberty.
2. The administrative detention of migrants is allowed only in the cases and 
manners provided for by law.
3. It is imposed only on an individual basis as a measure of last resort and only 
after having fully considered all the possible less coercive alternatives.
4. It must be as short as possible and employed and maintained only if nec-
essary and proportionate to the legitimate purpose for which it was adopted.
5. In the absence of a reasonable prospect of achieving a legitimate purpose, 
detention is to be considered arbitrary.
6. In order to prevent the arbitrary detention of migrants, the law must clearly 
formulate the conditions for the application of administrative detention, fix 
the terms of maximum duration and provide for periodic checks of the condi-
tions that justify its maintenance.

a. Places of administrative detention

1. Migrants in administrative detention must be housed in facilities previously 
identified for this purpose that guarantee material conditions and methods 
of treatment that respect basic rights and are operated and managed by ade-
quately trained personnel.
2. The impact on the personal liberty of migrants in administrative detention 
should be mitigated as much as possible. To this end, the use of facilities 
whose material configuration is similar to that of a prison institution should 
be avoided.
In any case, migrants in administrative detention will not be held in a prison 
facility.
3. When it is necessary to exceptionally detain migrants in a facility other than 
a specific detention centre, the detention shall take place in a place desig-
nated by law for this purpose, previously identified and made public, where 
treatment methods will be guaranteed to be similar to those of the dedicated 
centres.
4. Under no circumstances will such persons be required to share the deten-
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tion space with a person deprived of their liberty as a result of a verified or 
suspected criminal charge.

b. Respect for the human rights of migrants in 
administrative detention

1. Migrants in administrative detention must be treated with full respect for 
their dignity and their human rights.
2. Every decision requiring the administrative detention of a migrant must 
be taken on the basis of an assessment of the compatibility of the deprivation 
measure with the respect of his or her human rights, taking into account his 
or her specific individual conditions.

c. Prohibitions against administrative detention

Pregnant women
1. Pregnant women may not be subjected to administrative detention.
2. The prohibition against the administrative detention of pregnant women 
must be communicated immediately to all women subjected to administrative 
detention. At any time, each woman must be promptly allowed to undergo 
a gynaecological examination and a pregnancy test performed by national 
health service personnel.

Minors
1. Unaccompanied minors may not be subjected to administrative detention.
2. A migrant in administrative detention registered as an adult is allowed to 
request a prompt assessment of his or her age. The age assessment shall be 
conducted according to the methods established by law.
3. If the age of the migrant is disputed or uncertain, the minor age will be 
presumed until the appropriate age assessment procedures are concluded. 
Meanwhile, the migrant will be placed in a suitable facility. If, once the pro-
cedures are completed, the authorities still have doubts as to whether the mi-
grant has reached the age of adulthood, the latter will be considered a minor.
4. In any decision concerning the administrative detention of minors with 
adult family members who exercise parental rights, the general principle of 
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the best interests of the child must prevail. Except in exceptional cases, ad-
ministrative detention of the entire family unit to which the child belongs is 
to be excluded.

People whose health condition is incompatible with detention

1. Migrants whose physical or mental health condition is incompatible with a 
stay in administrative detention centres may not be subjected to administra-
tive detention.
2. The health condition of those who, due to their stay in the detention cen-
tres, risk aggravating previous pathological conditions or those experienced 
during the detention itself, is incompatible with detention.
3. The incompatibility must be assessed upon entry and be subject to checks, 
both periodic and at the request of the migrant or the staff of the Centre.

People who are victims of domestic violence, human trafficking, en-
slavement, and serious exploitation
1. Persons who are victims of domestic violence, human trafficking or enslave-
ment or otherwise victims of a serious form of exploitation may not be sub-
jected to administrative detention.
2. They must also be informed of the rights they have been granted and, in 
particular, of the right to refuse a visit.
3. In every administrative detention centre, mechanisms to detect human 
trafficking and systems of referrals to the competent authorities and to the 
protection bodies must be put in place.
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2. Right to physical and mental integrity and 
personal dignity

1. Every person has the right to physical and mental integrity and personal 
dignity.
2. No one shall be subjected to torture or to inhuman or degrading treatment 
or punishment. Appropriate measures must be taken to protect migrants in 
administrative detention from all forms of illtreatment or abuse taking into 
account their conditions, including those of particular vulnerability.
3. Any restrictions imposed on migrants in administrative detention must not 
have punitive purposes or effects and must be minimized.
4. Full respect for the dignity of migrants in administrative detention may 
not be compromised by the choices regarding the operational methods of the 
facilities, which, even if certain services are entrusted to private subjects, re-
main the full responsibility of public institutions.

a. Treatment of vulnerable people

The conditions and special needs of migrants in administrative detention be-
longing to vulnerable categories must be taken into due consideration, also 
in view of their possible release, if it is not possible to ensure treatment that 
meets their needs and full respect for their dignity. In every administrative 
detention centre, mechanisms to identify vulnerable persons and systems of 
referrals to the competent authorities and to the protection bodies must be 
put in place.

b. Non-refoulement

No person in administrative detention may be sent to a State in which there 
are reasonable grounds to believe that he or she would risk being subjected to 
torture or inhuman or degrading treatment or punishment, or to a State from 
which he or she fears subsequent expulsion to a State where there are reason-
able grounds to believe that he or she would risk being subjected to torture or 
inhuman or degrading treatment or punishment.
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c. Independent inspection

The places where migrants are held in administrative detention are subject 
to inspections by independent, international and national bodies, which in-
clude, in particular, the National Guarantor of the rights of pesrsons detained 
or deprived of liberty, who may visit them without prior notice, have full ac-
cess to the places and documentation and may hold interviews without wit-
nesses with each migrant in administrative detention.

3. Right to asylum and international protection

1. Every person has the right to seek and to enjoy asylum from persecution in 
other countries.
2. A migrant must not be placed in administrative detention for the sole rea-
son that he or she has expressed the will to request asylum or other form of 
international protection. The administrative detention of a migrant must not 
in any way constitute an impediment to the possibility of requesting asylum or 
other form of international protection.
3. When subjected to administrative detention, the migrant must be provid-
ed, verbally and in writing, in a language that he or she understands or can 
reasonably be expected to understand, adequate information on the possibil-
ity of applying for asylum or requesting international protection.
4. Manifestations of the desire to ask for asylum or other form of interna-
tional protection coming from migrants in administrative detention must be 
promptly recorded for the purpose of rendering them official in a timely man-
ner.
5. In no case should the Authorities of the country of origin be allowed to 
meet personally or know the identity or other information of migrants who 
have expressed a desire to request asylum or other international protection.
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4. Right to health care

1. Migrants in administrative detention have the right to receive adequate 
medical treatment and health care, to protect their physical and mental health.
2. Medical treatment must take into account any vulnerable situations as well 
as gender differences. To this end, each Centre is equipped with a medical 
and pharmaceutical service managed or in any case subject to the supervision 
of the public health system.
3. In case of need, persons in administrative detention must be transferred 
and undergo specialist visits or diagnostic and/or therapeutic procedures 
outside the Centre, at public health facilities.
4. Persons in administrative detention, and especially those in vulnerable sit-
uations, must also be able to benefit from psychological support services.
5. The timely intervention of medical personnel must be guaranteed when 
emergency situations take place.
6. Particular attention must be paid to the mental health of migrants in admin-
istrative detention by the local mental health departments.
7. The public health service has the task of monitoring the services provided 
by the medical personnel working in the administrative detention centres.

a. Medical visits

1. Before or, at the latest, upon entering the detention centre, the migrant 
shall undergo a clinical examination by a doctor of the public health service 
and laboratory tests aimed at verifying the absence of circumstances involving 
the prohibition of detention.
2. Upon entry to the detention centre, the migrant shall in any case undergo 
a medical examination in order to ascertain his or her health status, the possi-
ble need for medical treatment and the possible advisability of transfer to the 
hospital.
3. It is the duty of medical personnel to detect and record any signs of possible 
ill treatment or violence. When injuries compatible with an alleged ill treat-
ment are found, the authorities who are competent to carry out investigations 
and take charge of the migrant must be immediately informed, and the mi-
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grant must be informed of his or her right to appeal to the court.
4. Health care personnel are also under an obligation to report any doubts 
about the age of the detained person and to ascertain particular vulnerabil-
ities, in view of the activation of the specific protection measures and of the 
possible evaluation of the release of the person.
5. Migrants in administrative detention must undergo periodic assessments 
of their physical and psychological condition.

b. Health records

1. For each migrant in administrative detention, a health record shall be pre-
pared to which he or she has the right to access without restrictions and in 
which the general conditions upon entry are recorded and all relevant health 
episodes that have occurred during the period spent in the Centre are report-
ed.
2. The medical records must not be accessible, except in case of emergency, 
to the non-health personnel of the detention centre and must be issued to the 
person concerned upon his leaving the Centre.

c. Doctor-patient relationship

1. Migrants in administrative detention must be fully informed of the health 
treatment they are subjected to.
2. If, for linguistic reasons, the migrant is unable to communicate with the 
healthcare personnel, or vice versa, an interpreter must be promptly provid-
ed. 
3. Detainees have the right to consult a doctor of their choice at their own 
expense.
4. The administration of drugs must always take place under medical pre-
scription and with the consent of the person concerned.
5. All medical examinations must be carried out in full respect of the dignity 
and confidentiality of the patient.
During medical examinations, only health personnel must be present, unless 
the presence of other persons is requested by the medical personnel them-
selves. If the presence of non-healthcare personnel is necessary during the 
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visit, such personnel must be of the same gender as that of the person under-
going a medical examination.
6. Upon leaving the administrative detention centre, measures must be taken 
so that, at least in the days following the exit, the administration of the thera-
pies in progress is ensured.

5. Right to freedom from discrimination

1. Administrative detention may not be applied to a person for reasons of eth-
nic origin or presumed ethnic origin, physical appearance, gender, sexual 
orientation, language, religion, political opinion or other belief, national or 
social origin, wealth, birth or other condition.
2. The methods used to hold migrants in administrative detention are free 
of any conditioning that may derive from discrimination against a person for 
reasons of ethnic or presumed ethnic origin, physical appearance, gender, 
sexual orientation, language, religion, political opinion or other belief, na-
tional or social origin, wealth, birth or other condition.
3. In administrative detention centres, operating personnel must be trained 
in multi-culturalism and respect for gender plurality.
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6. Right to justice

1. Every decision concerning the administrative detention of a migrant is 
adopted on an individual basis, by written order of a competent authority with 
an adequate level of responsibility, in accordance with the law and having tak-
en into due consideration the specific situation of the individual. The deci-
sion must indicate the factual and legal reasons on which it is based and must 
be submitted, as soon as possible and in any case within the terms established 
by law, for supervision by a judicial authority.
2. In any case, migrants in administrative detention are granted at least the 
same substantive and procedural guarantees provided for by law to protect 
those deprived of personal liberty in the penal context. In particular, the same 
guarantees must be recognised regarding the judicial authority’s supervision 
over the legitimacy of the decisions and the conditions of detention, to an 
effective complaint mechanism, to a unitary legislative discipline of the meth-
ods of treatment, and to legal assistance and representation.

a. Legal assistance and representation

1. Migrants in administrative detention have the right to legal assistance and 
representation. They must be able to communicate without delay with their 
legal representative in a language they understand or are reasonably expected 
to understand and in a place that ensures confidentiality. They must have the 
opportunity to be legally represented during court hearings and formal inter-
views with administrative authorities, particularly when significant changes 
to their conditions of detention may occur as a result of these.
2. Migrants in administrative detention have the right to free legal assistance 
and representation under the same conditions provided for Italian citizens 
deprived of personal liberty. In no case may timely access to free legal as-
sistance and representation be subject to prior documentary production 
through the consular authority.
3. Each legal representative or other person designated to represent a mi-
grant in administrative detention must be informed sufficiently in advance 
by the relevant authority of any court hearing or formal interview with the 
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migrant person. The migrant also has the right to meet his or her legal rep-
resentative sufficiently in advance before the court hearing or formal inter-
view.

b. Effective appeal

Migrants in administrative detention must have an effective remedy that al-
lows them to obtain a court ruling on the legitimacy of their deprivation of 
liberty in a timely manner.

c. Review

The permanence of the conditions that led to the migrant person’s being 
placed in administrative detention, as well as the compatibility with the latter 
of his specific individual conditions, must be reviewed ex officio, at regular 
intervals of reasonable duration, by a judicial authority. The review of the 
administrative detention order must also be initiated in the presence of rea-
sons that reasonably suggest that the health conditions of the migrant are not 
compatible with the detention. The review must, furthermore, be able to be 
requested at any time by the migrant detained.

d. Fair procedure

1. Migrants in administrative detention have the right to be heard, personally 
and with the help of a legal representative, by a judicial authority, whenever it 
adopts a decision concerning their administrative detention or the conditions 
relating to it.
2. Migrants in administrative detention have the right to request that the hear-
ing be held in the form of a public hearing and to be protected from any retal-
iation for having presented an appeal or review or for providing evidence in 
support of the same.
3. The procedures for making requests for review and appeal must be acces-
sible to all migrants in administrative detention.
4. Particular attention must be paid to the specific needs of minors, disabled 
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persons, potential victims of trafficking, and any other person belonging to 
vulnerable categories.
5. All decisions, both of the Public Administration and the Judiciary, relating 
to administrative detention and to the conditions of the same must be justi-
fied in writing and promptly communicated to the migrant in administrative 
detention in a language that he or she understands or can reasonably be ex-
pected to understand.

7. Right to be informed, to understand and to 
be understood 

1. Persons in administrative detention must be promptly informed of the le-
gal basis and of the factual reasons for their detention, their rights and, in 
particular, the right of access to a doctor and a lawyer, the right to inform a 
person of their choice of the detention measure, the right to appeal or review 
the measure of deprivation of liberty, the right to legal assistance and rep-
resentation, as well as of the rules of the Centre. They must also be informed 
about the possibility of joining a voluntary repatriation programme.
2. Persons in administrative detention must have the right to communicate, if 
they wish, with the authorities of the country of origin. 
3. Persons in administrative detention have the right to receive updates on 
their legal position and on the proceedings concerning them and to have ac-
cess to their personal file.
4. They must also be informed of the date of the possible repatriation with ad-
equate notice to allow them to prepare for departure both on a psychological 
and material level.
5. All information must be provided to the person in clear and precise terms, 
in oral and written form, in a language which he or she understands or is 
presumed to understand. Furthermore, every other possible communica-
tion method must be used to facilitate understanding even by people with a 
low level of education. The migrant in administrative detention has the right 
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to communicate using his or her own language or, alternatively, English, 
French, Spanish, Arabic, or other vehicular language, possibly using the lin-
guistic mediation service.
6. In order to encourage greater interaction and communication between the 
staff working in the administrative detention centres and the subjects held 
there, in the selection of personnel particular attention shall be paid to mul-
ti-cultural skills and the need to employ cultural mediators of a number and 
type appropriate to the different nationalities of the guests of the centre.

8. Right to respect for private and family life

1. Migrants, from the moment they are placed in administrative detention, 
must be guaranteed the possibility of communicating without restrictions, 
either orally - also through the use of telephones - or in writing, with any per-
son of their choice.
2. Communications between migrants in administrative detention and the 
outside world must not be subjected to controls or censorship, unless such 
measures are ordered by a judicial body in order to protect prevailing public 
interests. Except in individual cases determined by the court, migrants in ad-
ministrative detention may not be prevented from using call or video-calling 
devices, even if they are connected to external data networks.
3. Migrants in administrative detention must be allowed to receive visits from 
their family members and from any person of their choice, in conditions that 
respect their privacy. 
4. In particularly serious situations, such as an imminent danger of life for a 
family member or cohabitant, the detained person can ask the court for per-
mission to leave the Centre temporarily. 
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9. Right to adequate housing and decent living 
conditions

1. Migrants in administrative detention have the right to be housed in facilities 
whose material, health and hygiene conditions guarantee full respect for their 
dignity and privacy.
2. Housing, health services, common areas for eating meals, socializing and 
carrying out sports or recreational activities, outdoor spaces and any other 
premises used by prisoners must guarantee sufficient living space and be ad-
equately furnished and proportionate to the capacity of the centre.

a. Accommodations

1. Migrants in administrative detention should not be required to share hous-
ing, and in particular rooms dedicated to overnight stays and those used for 
health services, with subjects of the opposite sex. Members of the same family 
must be housed together.
2. Migrants in administrative detention belonging to vulnerable categories 
may be detained only if the procedures and facilities of the Centre are able to 
meet the specific needs of the category or categories to which they belong.
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b. Foodstuffs and basic necessities

1. Migrants in administrative detention must be provided with a quality diet. 
Food must be appropriate to age and health and must respect religious affil-
iation. 

2. Migrants in administrative detention are entitled - subject to the restric-
tions and rules relating to hygiene, good order and safety - to purchase food-
stuffs, drinks and basic necessities for their personal use at affordable costs 
and in any case not higher than those in use outside the administrative deten-
tion centre.

c. Money and personal items

Each person must have a lockable locker where they he or she may store his 
or her personal belongings. The persons in detention must also be able to use 
safe premises under the responsibility of the administration where they can 
deposit money and personal items.

10. Right to freedom of thought, conscience 
and religion

1. The right of migrants in administrative detention to freedom of thought, 
conscience and religion must be fully recognised and protected.

2. The freedom of the migrant to manifest and profess his or her own religion 
and belief must be subject only to the limitations provided for by the law and 
which are necessary in a democratic society. Migrants in administrative de-
tention centres should be enabled to practice their religion, both alone and in 
groups, to meet with worship ministers, to participate in religious services, 
to wear clothes or to display objects that have religious significance. Each 
administrative detention centre must have an interfaith “room of silence”.
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11. Right to personal development 

1. In order to ensure full respect for their dignity and due attention to their 
essential needs, migrants in administrative detention must be given the op-
portunity not to remain inactive, both physically and mentally, including by 
means of professional training initiatives.

2. The common areas dedicated to activities and the ways of interacting with 
the staff should be such as not to generate a feeling of loneliness and isolation 
in people.

a. Freedom of movement

Migrants in administrative detention must be able to move freely and restric-
tions on their freedom of movement within the detention centre, including 
outdoor spaces, should only be exceptional and must be motivated by con-
crete needs for safety and discipline.

b. Sports and recreational activities and access to the 
media

Migrants in administrative detention must have the freedom to make daily use 
of spaces equipped for sports, both outdoors and indoors, to have a common 
room for recreational activities, as well as access to the internet, to the press, 
radio, television and other media and recreation. Administrative detention 
centres should have, as far as possible, a multi-lingual library.
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12. Right to personal security

The right to personal security is guaranteed to migrants in administrative de-
tention.

a. Use of force and coercive measures

1. The use of force and coercive measures against persons in administrative 
detention is permitted only in case of necessity and as a measure of last re-
sort, in the presence of a serious and immediate risk of escape or harm to the 
physical integrity of the persons themselves, staff or third parties or damage 
to property. It must be reasonable and proportionate at all times. 

2. Under no circumstances may coercive measures be applied that could com-
promise the ability to breathe normally.

3. A list of authorized coercive means is kept in administrative detention cen-
tres.

4. The use of sedatives or drugs aimed at resolving critical situations is pro-
hibited, except for medical interventions related to the protection of the 
health of people detained in the Centre.

5. The use of force or coercive measures shall be recorded in a special logbook 
indicating the name of the person to whom they were applied, the names of 
the operators who used them, the reason, and the start and end time of appli-
cation of the coercive measures.
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b. Security checks

1. Security checks on the person, his personal effects and the environment in 
which he lives are permitted, provided that they are carried out in a manner 
that respects the dignity of the person and on the basis of effective order and 
safety requirements. 
2. The checks are to be carried out exclusively by police personnel of the 
same gender as the migrant in administrative detention. 
3. Each security check is recorded in a special logbook indicating the date, 
start and end time, the reason for the check, the name of the person checked, 
the things and environments checked. 

c. Disciplinary sanctions

The application of any sanctions in the event of violation of the cohabitation 
rules within the centre is regulated by law, which establishes appropriate pro-
cedural guarantees to protect the interested party, including the possibility of 
contesting the measure before an independent authority.

13. Right to transparency and accountability

1. Migrants in administrative detention have the right to be held in facilities 
to which unlimited and unrestricted access by both international and national 
independent supervisory bodies is guaranteed.

2. All persons who have in any way expressed a desire to seek asylum are also 
recognised as having the right to communicate with organisations that pro-
tect the rights of refugees.

3. The bodies responsible for the identification of victims of trafficking must 
have unrestricted access to administrative detention centres and must be able 
to hold interviews with persons detained in a confidential and protected man-
ner.



D. Standards for the deprivation of liberty of migrants 115

4. The administrative detention centres may also be accessed by journalists 
and representatives of associations and specialized bodies, subject to the jus-
tified limitations set only for extraordinary, contingent and limited periods.

5. In order to ensure transparency and accountability for situations and activ-
ities of particular relevance to the life of the Centre, a standardized system for 
reporting critical events must be established, a record of interviews with the 
centre’s guests, and any other specific records. The information contained 
in these records must flow into a national database that is accessible to inde-
pendent monitoring bodies.

6. Moreover, in order to ensure transparency and accountability with regard 
to all aspects of life in administrative detention centres, a complaint mecha-
nism must be set up that allows detained migrants to submit requests and/
or complaints on a confidential basis to private service providers, competent 
public authorities and independent auditors.
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Note on sources

These standards are based on relevant international standards in the field: both on 
those that establish the conditions of lawfulness of this form of deprivation of per-
sonal liberty, imposing limits or prohibitions, and on those that govern the latter’s 
terms and conditions, which must not, as a rule, involve the suspension or unjusti-
fied limitation of the enjoyment of human rights other than that of personal liberty. 
With reference to both profiles, the specificity of the context, different from that of 
detention in the context of criminal justice, and the condition of people belonging 
to vulnerable categories, are taken into account. Reference is made to the entire 
range of internationally recognised human rights and, in particular, to both civ-
il rights and social rights. Among the legal sources taken into consideration, the 
rules contained in the following international conventions are particularly impor-
tant: the European Convention for the Protection of Human Rights and Funda-
mental Freedoms of 1950, the International Covenant on Civil and Political Rights 
and the International Covenant on Economic, Social and Cultural Rights of 1966, 
the Convention relating to the status of refugees of 1951, the Convention against 
Torture and other Cruel, Inhuman or Degrading Treatment or Punishment of 
1984, and the Convention on the Rights of the Child of 1989. The rules contained 
in these instruments are given the meaning that is recognised to them by the in-
ternational bodies authorized to interpret and apply them: in particular, from the 
jurisprudence of the European Court of Human Rights and from the practice of 
the Human Rights Committee, the Committee on Economic, Social and Cultural 
Rights, the Committee against Torture and the Committee on the Rights of the 
Child and, as regards the Convention on the Status of Refugees, the guidelines of 
the United Nations High Commissioner for Refugees. In addition to international 
treaty law, the main soft law acts on detention (to the extent of their applicability to 
the specific context of administrative detention of foreign persons) as well as rec-
ommendations of European bodies (such as the European Committee for the Pre-
vention of Torture and Inhuman or Degrading Treatment or Punishment and the 
Group of Experts of the Council of Europe on action against trafficking in human 
beings - Greta) and international bodies (such as the UN Working Group on Arbi-
trary Detention, the UN Special Rapporteur on the Human Rights of Migrants, the 
UN Special Rapporteur on torture and other cruel, inhuman or degrading treat-
ment or punishment, and the UN Special Rapporteur on trafficking in persons, in 
particular women and children) have been considered.
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Recommendations, like Standards, are a powerful tool 
because they have a bearing on not only the way to act, but 
also the way to be, with regard to the culture that underpins 
choices and actions. For this reason, we wanted to engage in 
an exchange with organised civil society on this text before 
its publication. We are publishing it now so that it can 
become the shared heritage of a culture of rights that needs 
to be continually nurtured and built upon. This need is 
even greater at a moment in which the language of “hatred” 
seems to be increasingly gaining strength, even in public 
discourse. 
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